
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF PENNSYLVANIA 

 

TOM STARRETT, 

  Plaintiff, 

  v. 

KARIE COE, et al., 
 
  Defendant. 

 

CIVIL ACTION NO. 3:16-cv-02272 

(CAPUTO, J.) 
(SAPORITO, M.J.) 

 

 
 
 

REPORT AND RECOMMENDATION 

 This is a pro se civil action brought by Tom Starrett against Karie 

Coe, Allstate Insurance, Tyler Moszcienski, David Smith and Heather 

Smith. The action arises out of an automobile accident which occurred 

on September 7, 2015, in Cressona, Pennsylvania.  The defendant Tyler 

Moszcienski was the operator of a motor vehicle allegedly responsible 

for Starrett’s injuries.  Defendants David Smith and Heather Smith are 

Moszcienski’s parents and policyholders for the automobile liability 

insurance policy that covered Moszcienski’s vehicle.  The defendant 

Karie Coe is a claims adjuster for defendant Allstate Insurance.  

Starrett claims he was injured in a car accident with the vehicle 
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operated by Moszcienski and appears to assert a claim for injuries.  

Also, it appears that Starrett is asserting a bad faith claim against 

Allstate and its adjuster, Coe. 

 The action was originally filed in the United States District Court 

for the District of Nevada.  That court transferred the action to this 

court as the Nevada court did not have jurisdiction over Moszcienski, a 

Pennsylvania resident. 

 The defendants have moved to dismiss the amended complaint 

pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure (Doc. 

38). By an order (Doc. 44) dated May 10, 2016 we noticed the parties of 

our intention to treat the defendants’ motion to dismiss as a motion for 

summary judgment under Fed. R. Civ. P. 12(d) so we can consider the 

release (Doc. 38-1) which was raised in the motion to dismiss and which 

is a matter outside the complaint.  The defendants have filed an 

affidavit (Doc. 46) and exhibits for our review.  The plaintiff has filed a 

statement (Doc. 45) stating, in pertinent part, that he had submitted 

documents for our review and asked that we find in his favor.  For the 

reasons that follow, we will recommend that the motion be granted, 

that the defendants be granted summary judgment with respect to 
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Starrett’s tort claims against Moszcienski, David Smith, and Heather 

Smith, and that Starrett’s bad faith claims against Allstate and Coe be 

dismissed for failure to state a claim upon which relief can be granted.  

I. Statement of Facts 

The statement of facts are gathered from the complaint (Doc. 

7), the amended complaint (Doc. 8), and the second amended complaint. 

(Doc. 12).  While not models of clarity, the three documents construed 

together as a whole state a negligence claim against Moszcienski.  

While we agree that plaintiff’s pleadings are inartfully drafted and in 

most respects lack clarity, a pro se litigant’s pleadings are held to less 

stringent standards than formal pleadings drafted by lawyers. Haines v. 

Kerner, 404 U.S. 519, 520 (1972).  In interpreting the pleadings of pro se 

litigants, the Third Circuit has held that courts “have a special 

obligation to construe [the] complaint liberally.”  Higgs v. Attorney Gen., 

655 F.3d 333, 339 (3d Cir. 2011).  As we are required to liberally 

construe the pleadings of the plaintiff, a pro se litigant, we find that he 

adequately pled a negligence claim against Moszcienski.  The amended 

complaint identifies Moszcienski as the driver who was at fault during a 

September 7, 2015, accident in Pennsylvania which resulted in injuries 
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to Starrett. (Doc. 8 at 2, 5-6, 9, 12).  Starrett alleged that Moszcienski 

pulled out in front of Starrett, causing an accident in which Starrett 

suffered personal injuries including road rash, a fractured rib, and a 

bruised lung.  (Doc. 8 at 2).  Starrett also filed a second amended 

complaint (Doc. 12) without leave of court.  Nevertheless, we shall 

construe the filing as a motion for leave to file a second amended 

complaint and liberally construe the three pleadings as a whole.  In the 

second amended complaint, Starrett alleged his receipt of Allstate’s 

settlement check in the amount of $13,500, and claimed there was no 

agreement about compensatory damages.  (Doc. 12 at 1).   Rather, 

Starrett alleged that the $13,500 was in settlement of his punitive 

damages claim only. (Id.). 

Starrett has sued Allstate and Coe alleging bad faith.  At the time 

of the accident, Moszcienski was insured under an Allstate insurance 

policy issued to him and his parents, David Smith and Heather Smith. 

(Doc. 46 ¶ 7).  Neither David Smith nor Heather Smith were involved in 

the accident. (Id. ¶ 10). 

As the Allstate representative assigned to handle the claim, Coe 

negotiated a settlement with Starrett for the sum of $13,500 in 
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exchange for a signed release.  (Id. ¶ 12).  Coe sent the release to 

Starrett on September 22, 2016. (Id. ¶13).  Starrett returned the 

executed release to Coe on September 30, 2016, and Coe sent the 

settlement check in the amount of $13,500 to Starrett on the same date.  

(Id. ¶¶ 14-15).  Starrett cashed the check. (Id. ¶16).  Starrett signed the 

“Release of All Claims” (Doc. 46-3) on September 26, 2016.  The named 

releasees were Dave Smith, Heather Smith, Tyler Moszcienski, and 

“any other person, firm or corporation charged or chargeable with 

responsibility or liability . . . from any and all claims, demands, 

damages, costs, expenses, loss of services, actions or causes of action, 

arising from” the subject motor vehicle accident. (Id. at 2). 

II. Legal Standards 

a.  Rule 12 (b)(6)  

Rule 12(b)(6) of the Federal Rules of Civil Procedure authorizes 

a defendant  to move to dismiss for Afailure  to state a claim upon  which 

relief is granted.@ Fed. R. Civ. P. 12(b)(6).  AUnder Rule 12(b)(6), a 

motion to dismiss may be granted only if, accepting all well-pleaded 

allegations in the complaint as true and viewing them in the light most 

favorable to the plaintiff, a court finds the plaintiff=s claims lack facial 
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plausibility.@  Warren Gen. Hosp. v. Amgen, Inc., 643 F.3d 77, 84 (3d 

Cir. 2011) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 

(2007)).  Although the Court must accept the fact allegations in the 

complaint as true, it is not compelled to accept Aunsupported 

conclusions and unwarranted inferences, or a legal conclusion couched 

as a factual allegation.@  Morrow v. Balaski, 719 F.3d 160, 165 (3d Cir. 

2013) (quoting Baraka v. McGreevey, 481 F.3d 187, 195 (3d Cir. 2007)).  

Under Rule12(b)(6), the defendant has the burden of showing that no 

claim has been stated. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 

1406, 1409 (3d Cir. 1991); Johnsrud v. Carter, 620 F.2d 29, 32-33 (3d 

Cir. 1980); Holocheck v. Luzerne County Head Start, Inc., 385 F. Supp. 

2d 491, 495 (M.D. Pa. 2005).  In deciding the motion, the court may 

consider the facts alleged on the face of the complaint, as well as 

Adocuments incorporated into the complaint by reference, and matters 

of which a court may take judicial notice.@ Tellab, Inc. v. Makor Issues & 

Rights, Ltd., 551 U.S. 308, 322 (2007). 

b. Summary Judgment 

Under Rule 56 of the Federal Rules of Civil Procedure, summary 

judgment should be granted only if Athere is no genuine dispute as to 
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any material fact and the movant is entitled to judgment as a matter of 

law.@ Fed. R. Civ. P. 56(a). A fact is Amaterial@ only if it might affect the 

outcome of the case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986). A dispute of material fact is Agenuine@ only if the evidence Ais 

such that a reasonable jury could return a verdict for the non-moving 

party.@ Anderson, 477 U.S. at 248. In deciding a summary judgment 

motion, all inferences Ashould be drawn in the light most favorable to 

the non-moving party, and where the non-moving party=s evidence 

contradicts the movant=s, then the non-movant=s must be taken as true.@ 

Pastore v. Bell Tel. Co. of Pa., 24 F.3d 508, 512 (3d Cir. 1994). 

The party seeking summary judgment Abears the initial 

responsibility of informing the district court of the basis for its motion,@ 

and demonstrating the absence of a genuine dispute of material fact. 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If the movant makes 

such a showing, the non-movant must set forth specific facts, supported 

by the record, demonstrating that Athe evidence presents a sufficient 

disagreement to require submission to the jury.@ Anderson, 477 U.S. at 

251B52. 
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III. Discussion 

A.  Release of All Claims 

There is a strong, prevailing public policy in Pennsylvania to 

encourage voluntary settlements.  Nationwide Ins. Co. v. Schneider, 960 

A.2d 442, 449 (Pa. 2008).  To be valid, a release must be “knowingly and 

willfully” made. Coventry v. U.S. Steel Corp., 856 F.2d 514, 522 (3d 

Cir.1988).  Whether a release was knowingly and willfully executed 

depends on the totality of circumstances.  Id. at 524. The Third Circuit 

teaches that pertinent factors relevant in this analysis may include: (1) 

the clarity and specificity of the release language; (2) the plaintiff's 

education and business experience; (3) the amount of time plaintiff had 

for deliberation of the release before signing it; (4) whether plaintiff 

knew or should have known her rights upon execution of the release 

before signing it; (5) whether plaintiff was encouraged to seek, or in fact 

received, the benefit of counsel; (6) whether there was opportunity for 

negotiation of the terms of the agreement.  Cirillo v. Arco Chem. Co., 

862 F.2d 448, 451 (3d Cir.1988).  In this case, consideration of these 

factors persuades the court that the Release of All Claims signed by 

Starrett is valid and enforceable. 
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First, the language of the release is clear and unambiguous and is 

well designed to communicate effectively the consequences of signing 

the release. See Cirillo, 862 F.2d at 452.  Specifically, the release 

provides that, in executing the release, Starrett agreed to   

release and forever discharge Dave and Heather 
Smith and Tyler Moszcienski and any other 
person, firm or corporation charged or chargeable 
with responsibility or liability, their heirs, 
representatives and assigns from any and all 
claims, demands, damages, costs, expenses, loss 
of services, actions and causes of action, arising 
from any act or occurrence up to the present time 
and particularly  on account of all personal 
injury, disability, property damages, loss or 
damages of any kind already sustained or that I 
may hereafter sustain in consequence of an 
accident that occurred on or about the 7th day of 
September, 2015, at or near OAK ST AND 
FRONT STREET, CRESSONA, PA. 
 

(Doc. 46-3,  at 2).  The release makes reference to the type of claims at 

issue in this case and indicates in a very straightforward fashion that 

Starrett is releasing and forever discharging the releasees from all 

claims and damages. The mere fact that the language may be 

boilerplate i.e., that it was not specifically drafted with Starrett’s claims 

in mind, does not detract from its legal significance. Moreover, the date 

and location of the accident are specifically referenced in the document. 
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Second, the record is silent on Starrett’s education,  but Starrett 

touted his work (“I’m very good at my job”), and new business and its 

successes, including earning $77,100 in 5-6 months of existence and 

that he has a five star rating on a web site. (Doc. 12, at 1).  There is no 

suggestion that Starrett was incapable of comprehending the language 

of the release. 

Third, Starrett alleged that he and Coe had engaged in settlement 

negotiations prior to his execution of the release and before his current 

incarceration.  (Doc. 7, at 3).  By letter dated June 13, 2016, Coe advised 

Starrett that she needed medical authorizations signed by him in order 

for her to evaluate his case. (Doc. 12, at 5). 

Starrett claims he and Coe discussed resolving the matter for an 

amount between $30,000 and $40,000.  After Starrett was incarcerated, 

Coe offered $11,000 to settle on August 11, 2016. (Id. at 9).   After 

receiving a proposed “Release of All Claims” form reflecting a 

settlement amount of $11,000, Starrett rejected that proposal.  

Negotiations continued and on September 13, 2016, Starrett sent to Coe 

a revised settlement demand. (Doc. 46-2, at 1).  On September 22, 2016, 

Coe sent to Starrett another proposal with the same form of release, but 

Case 3:16-cv-02272-ARC   Document 47   Filed 06/20/17   Page 10 of 17



11 
 

now reflecting a settlement for $13,500.  (Id).  Starrett accepted the 

proposal and signed it on September 26, 2016.  He made a hand-written 

notation on the bottom of the second page of the document as follows: 

I Tom Starrett sign above with the knowledge 
that I will receive $13,500 for settlements of 
claim 0387027352 ZTR and a check will be sent 
over night to me for the sum of $13,500.00 and 
nothing less. 
 

(Doc. 46-3 at 3).  Also, in his hand-written letter to Coe enclosing the 

signed release, Starrett stated the following: 

Kerie 

I just want to settle.  I’m  
tired of this back and forth.  I  
signed and so did my friend.   
This is for $13,500 check over nighted 
to me at 330 S. Casino Center bld  
Las Vegas, Nevada 

 89101 
only for a check 
         for 
$13,500 to me 
NOT A PENNYLESS 
THANK YOU KINDLY 

 
(Id. at 1). 
 

 There is nothing in the record which suggests that Starrett was 

rushed by Coe to make a decision or that he was denied the opportunity 
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to meaningfully deliberate on the consequences of executing the release.  

Rather, based upon the settlement dialogue between Starrett and Coe 

as well as his hand-written notations on the release which he returned 

signed and witnessed, as well as his cover letter to Coe, the terms of 

settlement reached by the parties were fulfilled. 

 Fourth, based upon the interaction of Starrett and Coe, it 

appeared that Starrett was aware of his rights.  Also, Starrett advised 

Coe that the prison did not have notary services, and therefore Coe 

agreed to waive the provision that Starrett’s signature be notarized. 

(Doc. 7, at 5). 

Fifth, the record is silent as to whether Starrett was expressly 

afforded the opportunity to consult counsel.   It is clear that Starrett 

negotiated the settlement with Allstate through Coe without the 

assistance of counsel.1  Coe informed Starrett that if he was represented 

by counsel, she would be unable to have any further contact with him.  
                                      

1 In his brief opposing the instant motion filed on February 10, 
2017 (Doc. 42), Starrett requested that the court appoint counsel for 
him.  For the reasons set forth herein, we find that the plaintiff’s claims 
lack arguable merit, and therefore we decline to construe this request, 
advanced in a legal brief, as a motion for appointment of counsel  See 
Brown v. Hahnemann Univ. Hosp., 20 F. Supp. 3d 538, 544 n.2 (E.D. 
Pa. 2014);  Fullman v. Potter, 480 F. Supp. 2d 782, 785 n.1 (E.D. Pa. 
2007). 
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Nevertheless, on page two of the release, there appears in bold 

capitalized print before the date the following: “(CAUTION – READ 

BEFORE SIGNING.).” Also, in his complaint, Starrett stated he 

wished to represent himself. (Id. at 4).   

 Sixth, Starrett had time to negotiate the settlement terms as 

recited above.  There is no evidence to suggest that Allstate overreached 

in the matter. 

However improvident Starrett may have later come to believe 

their agreement to be, absent fraud, accident, or mutual mistake, the 

release agreement is the law of their case.   See Buttermore v. 

Alliquippa Hosp. 561 A.2d 773, 775 (Pa. 1989).  Here, there is no 

allegation of fraud, accident, or mutual mistake.  Therefore, we find 

that the release is valid and enforceable and there is no genuine dispute 

as to any material fact. 

  B. Bad Faith Claim 

Starrett appears to assert a bad faith claim against Allstate and 

Coe based upon Coe’s settlement offers, which Starrett claims are 

inadequate to compensate him for his injuries.  Under Pennsylvania 

law, a third-party claimant like Starrett does not have a contractual 
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relationship with Allstate and thus he has no standing to assert a bad 

faith claim against Allstate or Coe.  Brown v. Candelora,  708 A.2d 104, 

108 (Pa. Super. Ct. 1998) (the duty to negotiate a settlement in good 

faith arises from the insurance policy and is owed to the insured, not to 

a third-party claimant).  Thus, Starrett fails to state a claim against 

Allstate and Coe upon which relief can be granted. 

B. Recommendation 

Based upon the foregoing, it is RECOMMENDED that: 

 1.  The defendants’ motion to dismiss (Doc. 38), construed also 

as a motion for summary judgment (see Doc. 44), be GRANTED. 

 2. The Clerk be directed to enter JUDGMENT in favor of the 

defendants and against the plaintiff with respect to the plaintiff’s tort 

claims against defendants Moszcienski, David Smith, and Heather 

Smith; 

 3. The plaintiff’s remaining bad faith claims against defendant 

Allstate and Coe be DISMISSED for failure to state a claim upon which 

relief can be granted; and   
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4. The clerk be directed to CLOSE this case. 

s/ Joseph F. Saporito, Jr. 
JOSEPH F. SAPORITO, JR. 
United States Magistrate Judge 
 
 

Dated:  June 20, 2017 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
TOM STARRETT, 

  Plaintiff, 

  v. 

KARIE COE, et al., 
 
  Defendant. 

 

CIVIL ACTION NO. 3:16-cv-02272 

(CAPUTO, J.) 
(SAPORITO, M.J.) 

 

 
 

 

        NOTICE 
 
 NOTICE  IS  HEREBY  GIVEN  that  the  undersigned  has   
 
entered the foregoing Report and Recommendation dated June 20,  
 
2017.  
 
 Any  party  may obtain  a review  of the  Report and  
 
Recommendation pursuant to Rule 72.3, which provides: 
 

Any party may object to a magistrate judge’s 
proposed findings, recommendations or report 
addressing a motion or matter described in 28 
U.S.C. § 636(b)(1)(B) or making a recommendation 
for the disposition of a prisoner case or a habeas 
corpus petition within fourteen (14) days after being 
served with a copy thereof. Such party shall file with 
the clerk of court, and serve on the magistrate judge 
and all parties, written objections which shall 
specifically identify the portions of the proposed 
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findings, recommendations or report to which 
objection is made and the basis for such objections. 
The briefing requirements set forth in Local Rule 
72.2 shall apply. A judge shall make a de novo 
determination of those portions of the report or 
specified proposed findings or recommendations to 
which objection is made and may accept, reject, or 
modify, in whole or in part, the findings or 
recommendations made by the magistrate judge. 
The judge, however, need conduct a new hearing 
only in his or her discretion or where required by 
law, and may consider the record developed before 
the magistrate judge, making his or her own 
determination on the basis of that record. The judge 
may also receive further evidence, recall witnesses 
or recommit the matter to the magistrate judge with 
instructions. 

 
 Failure to file timely objections to the foregoing Report and  
 

Recommendation may constitute wavier of any appellate rights. 
       
               s/ Joseph F. Saporito, Jr.                                               
           JOSEPH F. SAPORITO, JR. 
 United States Magistrate Judge 
 
Dated: June 20, 2017    
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