
IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

ADAM CARNEY, parent and natural ) 

guardian of PAISLEY CARNEY, a minor, ) 

Plaintiff, ) 

) 

vs     ) Civil Action No. 17-1486 

) Judge Hornak 

GEICO,     ) Magistrate Judge Mitchell 

Defendant.  ) 

 

REPORT AND RECOMMENDATION 

 

I. Recommendation 

It is respectfully recommended that the motion to remand filed on behalf of the plaintiff 

(ECF No. 6) be denied. 

II. Report 

 Plaintiff, Adam Carney, parent and natural guardian of Paisley Carney, a minor, brought 

an action in the Court of Common Pleas of Fayette County, Pennsylvania against Defendant, 

GEICO, alleging that GEICO breached its contractual duties and engaged in bad faith under 

Pennsylvania law, 42 Pa. C.S. § 8371, when it incorrectly determined that Paisley Carney was 

not a resident of the Carney household and therefore denied the Carneys’ claim for underinsured 

motorists (UIM) benefits after Paisley was injured in a motor vehicle accident and the tort feasor 

tendered his policy limits of $50,000.00. 

On November 15, 2017, GEICO removed the action to this Court based upon diversity of 

citizenship jurisdiction and on November 27, 2017, GEICO filed an answer to the Complaint 

(ECF Nos. 1, 3.)  The Court scheduled an Initial Case Management Conference for January 11, 

2018.  (ECF No. 4.) 

However, on November 30, 2017, Plaintiff filed the pending motion to remand (ECF No. 
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6), in which it argues that this case should not be decided by a federal court because it involves a 

question of state law.  Defendant has filed a brief in opposition and Plaintiff has filed a reply 

brief.  Thus, the motion is now ripe for disposition. 

 Facts 

 Adam Carney and his minor daughter, Paisley Carney, reside with Adam’s parents, John 

and Sherril Carney, at 420 3rd Street, Allison, Fayette County, Pennsylvania 15413.  GEICO 

insured the 2012 Hyundai Elantra owned by John and Sherril Carney.  (Compl. ¶¶ 1-3.)1 On or 

about March 27, 2017, Paisley Carney was riding as a passenger in her grandfather’s car, along 

with her mother, father and maternal grandmother, when the car was struck by another vehicle 

driven by Matthew Mance.  The accident was the result of negligence by Mance, who was 

driving at an excessive rate of speed, ran a stop sign and failed to have his vehicle within an 

assured clear distance ahead.  Paisley, her father and grandmother sustained serious injuries 

(Paisley’s included sprains and strains of ligaments, muscles and tissues around the spine, 

bruises, contusions and abrasions of the neck and back, severe damage to the nerves and nervous 

system, laceration to the left ear, and fractures of the radial and ulnar bones in her left arm) and 

her mother was killed.  The tort feasor was insured by Allstate Insurance Co. and it paid his 

policy limits of $25,000.00 to the mother’s estate and $25,00.00 to be divided among the other 

individuals. (Compl. ¶¶ 4-10.) 

 Procedural History 

 Plaintiff filed this action in the Court of Common Pleas of Fayette County, Pennsylvania 

on November 7, 2017 and it was docketed at No. 2017-01965.  Count I alleges that Defendant 

improperly denied the Carneys’ claim for UIM benefits and seeks $60,000.00.  Count II alleges 

                                                 
1 Notice of Removal (ECF No. 1) Ex. 2. 
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that alleges that Defendant acted in bad faith in violation of 42 Pa. C.S. § 8371 and seeks 

attorney’s fees, costs, compensatory and punitive damages. 

 On November 15, 2017, Defendant filed a Notice of Removal with this Court based upon 

diversity of citizenship in that: Carney is a Pennsylvania citizen; GEICO is a Maryland 

corporation with its principal place of business in Chevy Chase, Maryland; and the amount in 

controversy exceeds the sum of $75,000.00, exclusive of interest and costs.  (Notice of Removal 

¶ 2.)  28 U.S.C. § 1332. 

On November 30, 2017, Plaintiff filed a motion to remand (ECF No. 6).  On December 4, 

2017, Defendant filed its brief in opposition (ECF No. 10) and on December 6, 2017, Plaintiff 

filed a reply brief (ECF No. 13).2 

Standard of Review 

Defendant removed this action pursuant to 28 U.S.C. § 1441, which states that:  

Except as otherwise expressly provided by Act of Congress, any civil 

action brought in a State court of which the district courts of the United States 

have original jurisdiction, may be removed by the defendant or the defendants, to 

the district court of the United States for the district and division embracing the 

place where such action is pending.... 

 

28 U.S.C. § 1441(a).  The Court of Appeals for the Third Circuit has held that “[t]he party 

asserting jurisdiction bears the burden of showing that at all stages of the litigation the case is 

properly before the federal court.”  Samuel-Bassett v. Kia Motors of America, Inc., 357 F.3d 

392, 396 (3d Cir. 2004) (citation omitted).  Thus, GEICO bears the burden of demonstrating that 

the removal of this action was proper in all respects. 

Plaintiff argues that, because this case asserts only claims under Pennsylvania law, a 

                                                 
2 As noted above, GEICO has filed an Answer to the Complaint with affirmative defenses (ECF 

No. 3) and the Court scheduled a Case Management Conference.  The motion to remand must be 

resolved first, however, because it involves the Court’s jurisdiction over the case. 
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federal court should not exercise jurisdiction over it, but rather should remand it to state court.  

However, the cases Plaintiff cites are not relevant to this situation. 

Plaintiff cites Wilton v. Seven Falls Co., 515 U.S. 277 (1995).  In that case, the Court 

stated that: 

Since its inception, the Declaratory Judgment Act has been understood to 

confer on federal courts unique and substantial discretion in deciding whether to 

declare the rights of litigants. On its face, the statute provides that a court “may 

declare the rights and other legal relations of any interested party seeking such 

declaration,” 28 U.S.C. § 2201(a) (1988 ed., Supp. V) (emphasis added). See 

generally E. Borchard, Declaratory Judgments 312-314 (2d ed. 1941); Borchard, 

Discretion to Refuse Jurisdiction of Actions for Declaratory Judgments, 26 Minn. 

L. Rev. 677 (1942). The statute’s textual commitment to discretion, and the 

breadth of leeway we have always understood it to suggest, distinguish the 

declaratory judgment context from other areas of the law in which concepts of 

discretion surface. See generally Shapiro, Jurisdiction and Discretion, 60 N.Y.U. 

L. Rev. 543 (1985); cf. O. Fiss & D. Rendleman, Injunctions 106-108 (2d ed. 

1984) (describing courts’ nonstatutory discretion, through application of open-

ended substantive standards like “irreparable injury,” in the injunction context). 

We have repeatedly characterized the Declaratory Judgment Act as “an enabling 

Act, which confers a discretion on the courts rather than an absolute right upon 

the litigant.” Public Serv. Comm’n of Utah v. Wycoff Co., 344 U.S. 237, 241, 73 

S.Ct. 236, 239, 97 L. Ed. 291 (1952); see also Green v. Mansour, 474 U.S. 64, 72, 

106 S.Ct. 423, 428, 88 L.Ed.2d 371 (1985); Cardinal Chemical Co. v. Morton 

Int’l, Inc., 508 U.S. 83, 95, n. 17, 113 S.Ct. 1967, 1974, n. 17, 124 L.Ed.2d 1 

(1993). When all is said and done, we have concluded, “the propriety of 

declaratory relief in a particular case will depend upon a circumspect sense of its 

fitness informed by the teachings and experience concerning the functions and 

extent of federal judicial power.” Wycoff, supra, 344 U.S., at 243, 73 S.Ct., at 

240. 

 

Id. at 286-87.  See also State Auto Ins. Cos. v. Summy, 234 F.3d 131 (3d Cir. 2000) (liability 

insurer brought declaratory judgment action that it had no duty to defend landlord and court held 

that the case should have declined to hear the action in light of the pending state case involving 

the same issues); Medvid v. Nationwide Mut. Ins., 2008 WL 11366297 (M.D. Pa. June 26, 2008) 

(plaintiff sought a declaration as to the issue of “stacking” under state law and court remanded 

the case to state court to resolve the issue). 
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 Nowhere in the Complaint does the Plaintiff cite the federal Declaratory Judgment Act, 

28 U.S.C. § 2201(a), or the Pennsylvania Declaratory Judgments Act, 42 Pa. C.S. §§ 7531-41, 

and he does not seek a declaratory judgment.  Rather, the Complaint alleges that Defendant’s 

failure to pay UIM benefits to Paisley constituted a breach of its contractual duties under the 

insurance policy.  See Brittain v. National Cas. Co., 997 F. Supp. 2d 300 (W.D. Pa. 2014) 

(determining whether a claim for UIM benefits was timely under Pennsylvania’s four-year 

statute of limitations for breach of contract actions).  Moreover, Plaintiff seeks damages in the 

amount of $60,000.00, plus additional damages of attorney’s fees, costs and other damages as a 

result of Defendant’s failure to pay UIM benefits and as a result of its alleged bad-faith conduct.  

Therefore, Plaintiff’s citations to cases decided under the Declaratory Judgment Act are 

irrelevant. 

Plaintiff’s argument that the case involves issues of state law proves too much: every case 

filed in federal court on the basis of diversity jurisdiction by definition involves questions of 

state law, but this fact does not permit a federal court to simply refuse to exercise the jurisdiction 

enacted by Congress.  On the contrary, district courts have a “virtually unflagging obligation … 

to exercise the jurisdiction given them.”  Colorado River Water Conservation Dist. v. United 

States, 424 U.S. 800, 817 (1976). 

 Federal courts routinely resolve issues of state law relating to insurance, including UIM 

benefits and bad faith.  See, e.g., Amica Mut. Ins. Co. v. Fogel, 656 F.3d 167 (3d Cir. 2011); 

Klinger v. State Farm Mut. Auto. Ins. Co., 115 F.3d 230 (3d Cir. 1997); Williams v. Hartford 

Casualty Ins. Co., 83 F. Supp. 2d 567 (E.D. Pa. 2000). 

For these reasons, it is recommended that the motion to remand filed on behalf of the 

plaintiff (ECF No. 6) be denied. 
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Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections by December 26, 2017.  Any party opposing the objections 

shall file a response January 9, 2018.  Failure to file timely objections will waive the right of 

appeal. 

 

Respectfully submitted, 

 

   

 

s/Robert C. Mitchell_______________  

ROBERT C. MITCHELL 

United States Magistrate Judge 

 

 

Dated:  December 12, 2017 
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