
IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

GREGORY J. HART,     ) 

Plaintiff,        ) 

) 

vs      ) Civil Action No. 17-1158 

) Judge Hornak 

PROGRESSIVE PREFERRED INSURANCE CO., ) Magistrate Judge Mitchell 

Defendant.   ) 

 

I. Recommendation 

It is respectfully recommended that the defendant’s motion to dismiss Count II of the 

Complaint (ECF No. 5) be denied. 

II. Report 

 Plaintiff, Gregory J. Hart, brings this action under Pennsylvania law alleging that the 

Defendant, Progressive Preferred Insurance Co. (“Progressive”), breached its contractual duties 

and engaged in bad faith when it failed to make any offer or pay any amount of underinsured 

motorists benefits (UIM) to him following an automobile accident in which Plaintiff was 

severely injured but the liable party’s insurer paid its policy limits of $15,000.00. 

Presently submitted for disposition is a motion to dismiss the bad faith claim in Count II 

of the Complaint, filed by the Defendant.  For the reasons that follow, Defendant’s motion 

should be denied. 

 Facts 

On April 2, 2013, Plaintiff was driving eastbound on Noblestown Road in Allegheny 

County when his vehicle was struck in a head-on collision by a vehicle operated by Erik Huart.  

Huart was under the influence of alcohol and driving at a very high rate of speed and in a 

reckless manner when he crossed into the oncoming lane of traffic, presumably to pass vehicles 

in his own lane, and caused the violent collision with Plaintiff’s vehicle.  Plaintiff notes that 
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Progressive has never contested that Huart’s negligence was the sole direct and proximate cause 

of the collision causing Plaintiff’s injuries.  (Compl. ¶¶ 5-7.)1  

As a result of the crash, Plaintiff suffered serious and permanent bodily injuries including 

but not limited to facial scarring above the right eye, facial lacerations, cervical strain, closed 

head injury, headaches, broken right middle finger, ligament tear, right hand contusion and 

abrasion, and right hand pain.  Plaintiff suffered damages including but not limited to permanent 

facial scarring and disfigurement, pain and suffering, inconvenience, embarrassment, mental 

anguish, limited ability to perform daily tasks, lost earnings, lost earning capacity, past and 

future medical expenses, and loss of the pleasures and enjoyment of life.  At the time of the 

crash, Plaintiff was insured under a policy of insurance issued by Progressive and carried UIM 

benefits for which he paid premiums and which provided coverage of $250,000.00.  (Compl. 

¶¶ 8-10.) 

Plaintiff pursued a claim against Huart’s insurance company and reached a settlement for 

$15,000.00, which represented the policy limits.  Progressive gave its consent and waiver to the 

underlying settlement on March 20, 2015 and thereafter Plaintiff pursued a UIM claim against 

Progressive.  Plaintiff alleges that his damages clearly exceed the $15,000.00 policy limits of 

Huart’s insurance policy and that Progressive is liable for the damages in excess of $15,000.00.  

He provided Progressive with reasonable proofs of his damages, including the entire third-party 

claim file and his medical records.  By letter dated August 30, 2016, Plaintiff’s counsel 

demanded that Progressive investigate, evaluate and pay benefits to Plaintiff and counsel 

reiterated this demand in a letter dated September 14, 2106.  But despite repeated demands, 

Progressive has failed to make any offer or pay any amount, nor has it provided any explanation 

                                                 
1 Notice of Removal (ECF No. 1) Ex. D. 
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of why it has not made an offer or evaluation of the claim.  (Compl. ¶¶ 11-19, 34.)  

 Procedural History 

 Plaintiff initiated this action by filing a praecipe for writ of summons in the Court of 

Common Pleas of Allegheny County, Pennsylvania on April 2, 2017 and on August 3, 2017, he 

filed a complaint.  (ECF No. 1 Exs. A, D.)  Count I alleges a claim of breach of contract.  Count 

II alleges that Defendant engaged in bad faith in violation of 42 Pa. C.S. § 8371. 

On September 1, 2017, Defendant filed a notice of removal.  Diversity jurisdiction is 

asserted based on the facts that: Plaintiff is an adult residing in Oakdale, Pennsylvania; 

Defendant is an Ohio corporation with its principal place of business in Mayfield Village, Ohio; 

and the amount in controversy exceeds the sum of $75,000.00, exclusive of interest and costs.  

(ECF No. 1 ¶¶ 6-14.)  28 U.S.C. § 1332. 

On September 8, 2017, Defendant filed a partial motion to dismiss, seeking to dismiss 

Count II of the Complaint (ECF No. 5).  On September 29, 2017, Plaintiff filed a brief in 

opposition (ECF No. 10). 

 Defendant argues that Plaintiff cannot state a claim for bad faith because there is a 

genuine dispute over the value of Plaintiff’s UIM claim, and such a dispute does not rise to the 

level of bad faith.  Plaintiff responds that there is no “genuine dispute” but rather, Defendant has 

consistently refused to make any offer or pay any amount of UIM and such behavior does 

constitute bad faith under Pennsylvania law. 

Standard of Review 

The Supreme Court has issued two decisions that pertain to the standard of review for 

failure to state a claim upon which relief could be granted.  The Court held that a complaint must 

include factual allegations that “state a claim to relief that is plausible on its face.” Ashcroft v. 
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Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). 

“[W]ithout some factual allegation in the complaint, a claimant cannot satisfy the requirement 

that he or she provide not only ‘fair notice’ but also the ‘grounds’ on which the claim rests.”  

Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cir. 2008).  In determining whether a 

plaintiff has met this standard, a court must reject legal conclusions unsupported by factual 

allegations, “[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements;” “labels and conclusions;” and “‘naked assertion[s]’ devoid of ‘further 

factual enhancement.’” Iqbal, 556 U.S. at 678 (citations omitted).  Mere “possibilities” of 

misconduct are insufficient.  Id. at 679.  The Court of Appeals has summarized the inquiry as 

follows: 

To determine the sufficiency of a complaint, a court must take three steps. 

First, the court must “tak[e] note of the elements a plaintiff must plead to state a 

claim.” Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1947, 173 L.Ed.2d 868 

(2009). Second, the court should identify allegations that, “because they are no 

more than conclusions, are not entitled to the assumption of truth.” Id. at 1950. 

Third, “whe[n] there are well-pleaded factual allegations, a court should assume 

their veracity and then determine whether they plausibly give rise to an 

entitlement for relief.” Id. This means that our inquiry is normally broken into 

three parts: (1) identifying the elements of the claim, (2) reviewing the complaint 

to strike conclusory allegations, and then (3) looking at the well-pleaded 

components of the complaint and evaluating whether all of the elements identified 

in part one of the inquiry are sufficiently alleged. 

 

Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011). 

Bad Faith Claims 

Pennsylvania’s bad faith statute provides that: 

In an action arising under an insurance policy, if the court finds that the 

insurer has acted in bad faith toward the insured, the court may take all of the 

following actions: 

 

(1) Award interest on the amount of the claim from the date the claim was 

made by the insured in an amount equal to the prime rate of interest plus 3%.  
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(2) Award punitive damages against the insurer.  

 

(3) Assess court costs and attorney fees against the insurer. 

 

42 Pa. C.S. § 8371.  The Pennsylvania Superior Court has held that “the bad faith statute 

extends to the handling of UIM claims.”  Brown v. Progressive Ins. Co., 860 A.2d 493, 

500 (Pa. Super. 2004) (citing Bonenberger v. Nationwide Mut. Ins. Co., 791 A.2d 378, 

381 (Pa. Super. 2002)). 

A bad faith claim is distinct from the underlying contractual insurance claims from which 

the dispute arose.  Nealy v. State Farm Mut. Auto. Ins. Co., 695 A.2d 790, 792 (Pa. Super. 1997), 

appeal denied, 717 A.2d 1028 (Pa. 1998).  The Court of Appeals for the Third Circuit has 

recognized that “bad faith is actionable regardless of whether it occurs before, during or after 

litigation.... [Moreover], using litigation in a bad faith effort to evade a duty owed under a policy 

would be actionable under Section 8371.”  W.V. Realty, Inc. v. Northern Ins. Co., 334 F.3d 306, 

313 (3d Cir. 2003) (citing O’Donnell v. Allstate Ins. Co., 734 A.2d 901, 906, 908 (Pa. Super. 

1999)). 

The Pennsylvania Superior Court has stated that: 

To prove bad faith, a plaintiff must show by clear and convincing evidence that 

the insurer (1) did not have a reasonable basis for denying benefits under the 

policy and (2) knew or recklessly disregarded its lack of a reasonable basis in 

denying the claim. Terletsky v. Prudential Property and Casualty Insurance 

Company, 437 Pa. Super. 108, 649 A.2d, 680, 688 (1999). Bad faith claims are 

fact specific and depend on the conduct of the insurer vis à vis the insured. 

Williams v. Nationwide Mutual Ins. Co., 750 A.2d 881, 887 (Pa. Super. 2000). 

 

Condio v. Erie Ins. Exchange, 899 A.2d 1136, 1143 (Pa. Super.), appeal denied, 912 A.2d 838 

(Pa. 2006).  In that case, the court examined the question of the application of § 8371 to UIM and 

uninsured motorists benefit claims (together, “U-claims”): 

Pennsylvania law holds insurers to a duty of good faith and fair dealing 

toward their insureds, O’Donnell, 734 A.2d at 905; Bonenberger, 791 A.2d at 
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381, without distinguishing between first party and third party settings….  U-

claims contain elements of both first party and third party claims. We see no 

reason, therefore, to impose a different duty on an insurance company in a U-

claim setting. While the legal relationship of the parties may change in the context 

of a U-claim, i.e., become adversarial, the insurer’s duty does not change. We 

hold that, when faced with a U-claim, an insurance company’s duty to its insured 

is one of good faith and fair dealing. It goes without saying that this duty does not 

allow an insurer to protect its own interests at the expense of its insured’s 

interests. Nor does it require an insurer to sacrifice its own interests by blindly 

paying each and every claim submitted by an insured in order to avoid a bad faith 

lawsuit. 

 

Id. at 1144-45. 

 Defendant cites a case in which the Court of Appeals held that a complaint was “replete 

with broad and conclusory statements” which were “plainly contradicted by the facts of the 

case.”  Smith v. State Farm Mut. Auto. Ins. Co., 506 F. App’x 133, 136 (3d Cir. 2012).  

However, in that case, the court outlined how the statements—that State Farm had failed to 

properly investigate, respond to inquiries and correspondence—were plainly contradicted by the 

exhibits Smith attached to her complaint.  In this case, no exhibits have been submitted, and thus 

the Court cannot determine that any statements in the Complaint are plainly contradicted.  

Moreover, Plaintiff’s statements are not broad and conclusory.  Rather, he alleges matter-of-

factly that Progressive has failed to make any offers of payment on the UIM claim or any 

evaluations of it. 

 Defendant cites a series of cases that are plainly distinguishable.  See, e.g., Jones v. 

Allstate Ins. Co., 2017 WL 2633472 (E.D. Pa. June 19, 2017) (plaintiff and defendant “failed to 

agree on the amount of [UIM]” and plaintiff was directed to file an amended complaint with 

more detail); Kiss v. State Farm Ins. Co., 2016 WL 2866540, at *3 (E.D. Pa. May 17, 2016) (“it 

is undisputed that the defendant in this case actually paid the underinsured motorist benefits 

pursuant to an arbitration award”); Sypeck v. State Farm Mut. Auto. Ins. Co., 2012 WL 2239730, 
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at *3 (M.D. Pa. June 15, 2012) (State Farm’s offer of $5,000, even if facially unreasonable, did 

not demonstrate bad faith because it might have resulted from mere negligence); Eley v. State 

Farm Ins. Co., 2011WL 294031 (E.D. Pa. Jan. 31, 2011) (complaint asserted only boilerplate 

allegations of bad faith without any factual specificity); Blasetti v. Allstate Ins. Co., 2012 WL 

177419 (E.D. Pa. Jan. 23, 2012) (insurer filed answer providing reasonable explanation for its 

handling of claim, such as the insured’s failure to provide requested photographs and evidence 

documenting the claimed damages). 

 Plaintiff cites a case that is more applicable to this situation: 

“A reasonable basis is all that is required to defeat a claim of bad faith.” J.C. 

Penney Life Ins. Co. v. Pilosi, 393 F.3d 356, 367 (3d Cir. 2004) (citation omitted). 

The defendant may have had a reasonable basis for delaying the plaintiff’s claim 

or denying her full compensation of her UIM claim. However, the defendant has 

failed to provide this information to the plaintiff, though several requests for an 

evaluation of the plaintiff’s claim were made over the span of six months. Further 

discovery would be needed in order to determine whether the defendant acted in 

bad faith in handling the plaintiff’s UIM claim. For this reason as well, dismissal 

would not be appropriate. See Shaffer v. State Farm Mut. Aut. Ins. Co., No. 1:13–

cv–01837, 2013 WL 5638484, at *4 (M.D. Pa. Oct. 15, 2013) (denying a motion 

to dismiss when facts indicate that the defendant may not have had a reasonable 

basis for delay); Clark v. Allstate Ins. Co., No. 13–0271, 2013 WL 1905147, at *5 

(E.D. Pa. May 7, 2013) (“Allstate’s refusal or inability to provide Plaintiff with 

information on her claim is suspect. Ultimately, reasonable explanations could be 

provided for all of these factors. This, however, is an issue for summary 

judgment.”); Scarpato v. Allstate Ins. Co., No. 05–05520, 2007 WL 172341, at *5 

(E.D. Pa. Jan. 23, 2007) (discussing how the pleadings can offer an inference that 

the insurer did not have a reasonable basis); Henderson v. Nationwide Mut. Ins. 

Co., 169 F. Supp.2d 365, 369 (E.D. Pa.2001) (denying a motion to dismiss based 

on allegations of failure to investigate adequately, etc.). 

 

Padilla v. State Farm Mut. Auto. Ins. Co., 31 F. Supp. 3d 671, 676 n.10 (E.D. Pa. 2014).  Like 

the plaintiff in Padilla, Plaintiff herein offers specific and relevant facts regarding his 

communication with the defendant about his UIM claim and has pleaded a plausible bad faith 

claim.  Whether the bad faith claim will be sufficient to withstand a motion for summary 

judgment with a fully-developed record is another matter, which is not before the Court at this 
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time.  Therefore, the motion to dismiss Count II of the Complaint should be denied. 

For all the reasons cited above, it is respectfully recommended that the defendant’s 

motion to dismiss Count II of the Complaint (ECF No. 5) be denied. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections by December 20, 2017.  Any party opposing the objections 

shall file a response by January 3, 2018.  Failure to file timely objections will waive the right of 

appeal. 

 

 

s/Robert C. Mitchell____________ 

ROBERT C. MITCHELL 

        United States Magistrate Judge 

Date: December 6, 2017 
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