
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

CECELIA ROSENBERG, 

Plaintiff, 

V. 

AMICA MUTUAL INSURANCE 
COMPANY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 18-406 
Judge Nora Barry Fischer 
Chief Magistrate Judge Maureen P. Kelly 

Re: ECFNo. 2 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

Plaintiff Cecelia Rosenberg ("Plaintiff'), has presented a Complaint raising claims for 

breach of contract and bad faith against Defendant Amica Mutual Insurance Company 

("Defendant"). ECF No. 1-2. Presently before this Court is a Motion to Dismiss filed by 

Defendant. ECF No. 2. For the reasons that follow, it is respectfully recommended that the 

Motion to Dismiss be granted in part and denied in part. 

II. REPORT 

A. PROCEDURAL HISTORY 

This case, originally filed in the Court of Common Pleas of Allegheny County, was 

removed to this Court on March 29, 2018. ECF No. 1. On April 4, 2018, Defendant filed the 

instant Motion to Dismiss and Brief in Support. ECF Nos. 2-3. On April 26, 2018, Plaintiff 

filed a Response in Opposition to the Motion to Dismiss. ECF No. 11. The Motion to Dismiss 

is now ripe for review. 
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B. STANDARD OF REVIEW 

As the United States Supreme Court explained in Bell Atlantic Corp. v. Twombly, 550 

U.S. 544 (2007), a complaint may properly be dismissed pursuant to Federal Rule of Civil 

Procedure 12(b )( 6) if it does not allege "enough facts to state a claim to relief that is plausible on 

its face." Id. at 570. "While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not 

need detailed factual allegations, a plaintiffs obligation to provide the 'grounds' of his 

'entitle[ment] to relief requires more than labels and conclusions, and a formulaic recitation of 

the elements of a cause of action will not do." Id. at 555 (citations omitted) (alterations in 

original). 

In assessing the merits of a claim subject to a motion to dismiss, a court must accept all 

alleged facts as true and draw all inferences gleaned therefrom in the light most favorable to the 

non-moving party. Phillips v. County of Allegheny, 515 F .3d 224, 228 (3d Cir. 2008) ( citing 

Worldcom, Inc. v. Graphnet, Inc., 343 F.3d 651, 653 (3d Cir. 2003)). A pleading party need not 

establish the elements of a prima facie case at this stage; the party must only "put forth 

allegations that 'raise a reasonable expectation that discovery will reveal evidence of the 

necessary element[s]."' Fowler v. UPMC Shadyside, 578 F.3d 203, 213 (3d Cir. 2009) (quoting 

Graff v. Subbiah Cardiology Associates, Ltd., 2008 WL 2312671 (W.D. Pa. June 4, 2008)). 

C. DISCUSSION 

In support of the Motion to Dismiss, Defendant argues that Plaintiff does not allege 

sufficient facts to support her claims. ECF No. 3 at 1. Plaintiff raises two claims in her 

Complaint: Count I - breach of contract; and Count II - bad faith in violation of 42 Pa. Cons. 

Stat. Ann. § 8371. ECF No. 1-2. The factual allegations in support of each claim will be 

addressed separately. 
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1. Count I: Breach of Contract 

The elements of a breach of contract claim are: "(l) the existence of a contract; (2) the 

breach of a duty required by the contract; and (3) damages from the breach." Walney v. SWEPI 

LP, Civ. A. No. 13-102, 2018 U.S. Dist. LEXIS 66741, at *18 (W.D. Pa. Apr. 20, 2018) (citation 

omitted). 

In her Complaint, Plaintiff alleged the following facts. Defendant issued a policy of 

insurance to Plaintiff, covering her property at 2826 Beechwood Boulevard in Pittsburgh. ECF 

No. 1-2 1 3. On or about January 13, 2017, while the policy was in effect, Plaintiff suffered 

physical loss and damage to the insured property. Id. 1 4. Plaintiff gave Defendant notice of the 

covered loss in a timely manner and complied with all of the terms and conditions of the policy. 

Id. 1 5. Defendant did not pay Plaintiff for her loss. Id. 1 6. As a result, Plaintiff has suffered 

loss and damage in excess of $50,000. Id. 1 7. Plaintiff attached to the Complaint the 

declarations page of the policy, id. at 9-11, and a preliminary estimate of her loss, id. at 13-60. 

In support of the Motion to Dismiss, Defendant baldly asserts that "Plaintiffs Complaint 

does not aver any facts upon which her contract claim is based." ECF No. 3 at 3. In opposition 

to the Motion to Dismiss, Plaintiff argues that the above-stated facts are sufficient to allege a 

breach of contract claim. ECF No. 11 at 7. The Court agrees. Accepting the alleged facts as true 

and drawing all inferences gleaned therefrom in the light most favorable to Plaintiff, the non

moving party, Plaintiff has alleged: (1) the existence of an insurance policy; (2) a breach of the 

insurance policy by failure to pay benefits due under the policy; and (3) damages resulting from 

that breach. Plaintiff has thereby established a plausible claim for breach of contract. 

Accordingly, it is recommended that the Motion to Dismiss be denied as to Count I. 
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2. Count II: Bad Faith 

The United States Court of Appeals for the Third Circuit has explained the relevant law 

as to bad faith of an insurer in Pennsylvania as follows: 

A claim based on an insurer's bad faith conduct against an insured is 
recognized in Pennsylvania by means of [42 Pa. C. S. A.] § 8371. 
Pennsylvania courts define bad faith in this context as "[a] frivolous or 
unfounded refusal to pay proceeds of a policy ... a breach of a known duty 
(i.e., good faith and fair dealing), through some motive of self-interest or ill 
will; mere negligence or bad judgment is not bad faith." Nw. Mut. Life Ins. 
Co. v. Babayan, 430 F.3d 121, 137 (3d. Cir. 2005) (citing Terletsky v. 
Prudential Prop. & Cas. Ins. Co., 437 Pa. Super. 108, 649 A.2d 680, 688 
(Pa. Super. Ct. 1994) (quoting Black's Law Dictionary 139 (6th ed. 1990))). 
A two-part test is applied to bad faith claims brought under § 83 71, both 
elements of which must be supported by clear and convincing evidence: (1) 
whether the insurer lacked a reasonable basis for denying benefits under the 
insured's policy, and (2) whether the insurer knew or recklessly disregarded 
the lack of a reasonable basis. See id; Keefe v. Prudential Prop. & Cas. Ins. 
Co., 203 F.3d 218, 225 (3d Cir. 2000); Condio v. Erie Ins. Exch., 2006 PA 
Super 92, 899 A.2d 1136, 1142 (Pa. Super. Ct. 2006). 

Smith v. State Farm Mut. Auto. Ins. Co., 506 F. App'x 133, 136 (3d Cir. 2012). 

In support of the Motion to Dismiss, Defendant argues that the allegations in Plaintiffs 

Complaint are insufficient to support a claim of bad faith because they are conclusory statements 

which fail to provide any description of the bad faith conduct. ECF No. 3 at 4. In opposition to 

the Motion to Dismiss, Plaintiff argues that she has provided a sufficient short and plain 

statement in support of her claim, including specifically identified bad faith conduct. ECF No. 

11 at 8. 

In her Complaint, Plaintiff alleges, in pertinent part: 

14. Defendant has engaged in bad faith conduct toward Plaintiff with 
respect to its adjustment of Plaintiffs covered loss, in violation of 42 
Pa.C.S.A. § 8371 et seq. 

15. In furtherance of its bad faith and wrongful denial and refusal to pay 
benefits for Plaintiffs covered Loss, Defendant, acting by and through its 
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duly authorized agents, servants, workmen or employees has engaged in the 
following conduct: 

a. by sending correspondence falsely representing that 
Plaintiffs loss caused by a peril insured against under the Policy was 
not entitled to benefits due and owing under the Policy; 
b. in failing to complete a prompt and thorough investigation of 
Plaintiffs claim before representing that such claim is not covered 
under the Policy; 
c. in failing to pay Plaintiffs covered loss in a prompt and 
timely manner; 
d. in failing to objectively and fairly evaluate Plaintiffs claim; 
e. in conducting an unfair and unreasonable investigation of 
Plaintiffs claim; 
f. in asserting Policy defenses without a reasonable basis in 
fact; 
g. in flatly misrepresenting pertinent facts or policy provisions 
relating to coverages at issue and placing unduly restrictive 
interpretations on the Policy and/or claim forms; 
h. in failing to keep Plaintiff or their representatives fairly and 
adequately advised as to the status of the claim; 
i. in unreasonably valuing the loss and failing to fairly 
negotiate the amount of the loss with Plaintiff or their representatives; 
j. in failing to promptly provide a reasonable factual 
explanation of the basis for the denial of Plaintiffs claims; 
k. in unreasonably withholding policy benefits; 
Lin acting unreasonably and unfairly in response to Plaintiffs claim; 
m. in unnecessarily and unreasonably compelling Plaintiff to 
institute this lawsuit to obtain policy benefits for a covered loss, that 
Defendant should have paid promptly and without the necessity of 
litigation. 

ECF No. 1-2 ,, 14-15. 

These allegations, though numerous, are of a conclusory nature. This Court has found 

such conclusory allegations to be insufficient to state a plausible basis for relief. Mondron v. 

State Farm Mut. Auto. Ins. Co., Civ. A. No. 16-412, 2016 U.S Dist. LEXIS 176404, at *6 (W.D. 

Pa. Dec. 21, 2016) (holding that conclusory allegations of bad faith, including that Defendant 

"inadequately investigated" the claim, were insufficient to state a plausible basis for relief); 

Palmisano v. State Farm Fire& Cas. Co., Civ. A. No. 12-866, 2012 U.S. Dist. LEXIS 116938, at 
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*34-36 (W.D. Pa. Aug. 20, 2012) (holding that conclusory allegations of bad faith, such as 

failing to fairly and properly investigate, denying clearly established coverage obligations and 

repeatedly asserting bases for denying or attempting to deny coverage with no basis in fact or 

law, could not support a plausible claim for relief); Liberty Ins. Corp. v. PGT Trucking, Inc., 

Civ. A. No. 11-151, 2011 U.S. Dist. LEXIS 68444, at *12-14 (W.D. Pa. June 27, 2011) (holding 

that generalized allegations of bad faith, including that Defendant failed to adequately defend, 

failed to adequately investigate, failed to settle at appropriate values, failed to supervise and 

manage claims, without "any facts that describe who, what, where, when, and how the alleged 

bad faith conduct occurred," were insufficient to state a plausible claim for relief). 

Accordingly, it is recommended that the Motion to Dismiss be granted as to Count II. 

However, Plaintiff has requested leave to file an Amended Complaint if this Court finds her 

claims to be insufficient. ECF No. 10 at 10-11. It is thus further recommended that the Count II 

be dismissed without prejudice to Plaintiffs ability to file an Amended Complaint. Plaintiff 

must specifically include facts to address "who, what, where, when, and how the alleged bad 

faith conduct occurred." 

D. CONCLUSION 

For the foregoing reasons, it is respectfully recommended that Defendant's Motion to 

Dismiss, ECF No. 2, be granted in part and denied in part and that Plaintiff be granted leave to 

file an Amended Complaint. In accordance with the Magistrate Judges Act, 28 U.S.C. 

§ 636(b)(l), and Local Rule 72.D.2, the parties are permitted to file written objections in 

accordance with the schedule established in the docket entry reflecting the filing of this Report 
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and Recommendation. Failure to timely file objections will waive the right to appeal. 

Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011 ). Any party opposing objections 

may file their response to the objections within fourteen (14) days thereafter in accordance with 

Local Civil Rule 72.D.2. 

Dated: July 12, 2018 

Respectfully submitted, 

cc: All counsel ofrecord via CM-ECF 
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