
 

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
IRONSHORE SPECIALTY INSURANCE 
COMPANY, 

Plaintiff/Counterclaim Defendant, 
v. 
CONEMAUGH HEALTH SYSTEM, INC., 

Defendant/Counterclaim 
Plaintiff/Third Party Plaintiff, 

and 
JOHN O. CHAN, M.D., 

Defendant, 
v. 
PROSELECT INSURANCE COMPANY. 

Third Party Defendant. 

 

Case No.  3:18-CV-00153-KRG 

 
 

IRONSHORE SPECIALTY INSURANCE COMPANY’S MEMORANDUM OF LAW 
IN SUPPORT OF MOTION FOR PARTIAL RECONSIDERATION 

 
 

INTRODUCTION 
 

Because this Court’s November 14, 2019 Memorandum Opinion and Order represents a 

stark break from existing law, Ironshore Specialty Insurance Company (“Ironshore”) respectfully 

requests reconsideration of two issues.1 Those issues are: (1) whether Conemaugh’s 

Counterclaim adequately pleaded a cause of action for bad faith under 42 Pa.C.S. § 8371, where 

there has been no plausible allegation of delay or denial of coverage; and (2) whether 

Conemaugh’s counterclaims for breach of contract and breach of the duty of good faith and fair 

dealing adequately pleaded non-speculative, non-contingent damages. This is not a request that 

                                            
1 The Court’s Memorandum Opinion and Order was filed under seal, pending the parties’ 
proposed redactions of confidential information. Ironshore has not filed this motion under seal 
because there are no references to confidential information.  
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the Court revisit every issue with which Ironshore may disagree. But it is a request that the Court 

correct specific manifest errors of law that, if left uncorrected, will create significant confusion 

regarding the contours of Pennsylvania bad faith law for future litigants, while substantially and 

needlessly expanding the scope of the dispute in this case, making it significantly harder to settle 

in the meantime. 

We note that this Court’s decision marks a clear departure from current Pennsylvania bad 

faith law. It is the first Pennsylvania decision to hold, contrary to Pennsylvania Supreme Court 

precedent, that “claims-handling” practices that occur before any coverage is requested or 

required may constitute bad faith under § 8371. It appears to be the first Pennsylvania decision to 

hold that an excess insurer may be liable for bad faith “claims-handling” or investigation, which 

is extraordinary because excess insurers do not typically participate in defending or investigating 

ongoing claims unless and until called on to do so. And it is the first Pennsylvania decision to 

hold, contrary to other federal district court decisions, that a reservation of rights letter itself is a 

denial of coverage under § 8371. Recent Pennsylvania Supreme Court precedent reaffirms that 

statutory bad faith requires clear and convincing evidence that the insurer did not have a 

reasonable basis for denying coverage. At most, this extends to dilatory claims-handling 

practices that are tantamount to a denial (after a valid demand for coverage is actually made). 

But this Court’s opinion holds that other conduct, even absent a delay or denial of coverage, may 

give rise to a cause of action under § 8371.  

As for the breach of contract and breach of the duty of good faith and fair dealing counts, 

this Court correctly agreed that pleading speculative damages is not enough to survive a motion 

to dismiss, but then still relied upon speculation, wholly separate from any allegation in the 

counterclaim, to deny Ironshore’s motion. And though nominal damages may be awarded in a 

Case 3:18-cv-00153-KRG   Document 97   Filed 11/25/19   Page 2 of 9



 3 

breach of contract action, a plaintiff/counterclaimant must still allege more than bare-bone, 

conclusory facts to survive a motion to dismiss under Iqbal/Twombly.  

STANDARD OF REVIEW 

The purpose of a motion for reconsideration “is to correct manifest errors of law or fact 

or to present newly discovered evidence.” El v. City of Pittsburgh, 2:15-CV-00834-NBF, 2017 

WL 4310233, at *2 (W.D. Pa. Sept. 28, 2017) (internal quotation omitted). Therefore, a court 

may grant a motion for reconsideration if the moving party shows “(1) an intervening change in 

the controlling law; (2) the availability of new evidence which was not available when the court 

issued its order; or (3) the need to correct a clear error of law or fact or to prevent a manifest 

injustice.”  U.S. v. Banks, 03-00245, 2008 WL 11262160, at *1 (W.D. Pa. July 22, 2008) 

(emphasis added) (citing Max’s Seafood Café by Lou-Ann, Inc. v. Quinteros, 176 F.3d 669, 677 

(3d Cir. 1999)).   

ARGUMENT 

A. The Court’s Decision is Contrary to Pennsylvania Bad Faith Law  
 

This Court’s conclusion that a denial of benefits is not necessary to give rise to a claim 

for bad faith under § 8371 is contrary to Pennsylvania law. As the Court correctly notes, the 

Pennsylvania Supreme Court’s decision in Rancosky v. Washington National Insurance 

Company, 170 A.3d 364 (Pa 2017), “contains the most recent and comprehensive discussion of § 

8371, where the Pennsylvania Supreme Court addressed the elements required to establish a bad 

faith claim under § 8371.” (Op. at 22). That decision holds, in relevant part, that an insured must 

demonstrate that the insurer did not have a reasonable basis for denying benefits:  

[T]o prevail in a bad faith claim pursuant to Section 8371, a plaintiff must 
demonstrate, by clear and convincing evidence, (1) that the insurer did not have a 
reasonable basis for denying benefits under the policy and (2) that the insurer 
knew or recklessly disregarded its lack of a reasonable basis in denying the claim.  
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Rancosky, 170 A.3d at 377 (emphasis added).  

Conemaugh has not plausibly alleged that Ironshore denied or delayed payment.2 Nor is 

Ironshore’s position, as this Court characterizes it, that its payment of the claim “granted it 

immunity from suit for bad faith.” (Op. at 23 n.17). Rather, Ironshore’s position is that, based 

upon the allegations in the Counterclaim, Ironshore timely “[paid] its portion of the settlement 

amount under a reservation of rights, including ‘its right to recoup’ . . . . ” See Counterclaim ¶¶ 

124, 126, 127. This Court nevertheless concluded that Conemaugh has pleaded denial because 

“Ironshore’s conduct, attaching strings to the payment of the Ironshore excess, deprived 

Conemaugh of the benefit of an absolute right to coverage under the Ironshore Policy, to which 

Conemaugh is entitled, so long as Conemaugh meets all the conditions of the Policy.” (Op. at 24, 

n.19).  

But the only other Pennsylvania courts to have addressed the issue have expressly 

concluded that a reservation of rights does not constitute a denial under § 8371. See Simon 

Wrecking Company, Inc. v. AIU Ins. Co., 350 F.Supp. 2d 624 (E.D. Pa. 2004) (holding that a 

reservation of rights letter is not a denial of benefits under § 8371); see also Wiseman Oil Co,, 

Inc. v. TIG Ins. Co., 878 F. Supp.2d 597 (W.D. Pa. 2012) (same). As the Honorable R. Barclay 

Surrick noted, a reservation of rights is itself a means of preventing a bad faith claim by the 

insured: 

Defendants’ payment of the claim under a reservation of rights would not 
constitute bad faith in this instance. Preliminarily, we note that the basic purpose 

                                            
2 Conemaugh’s counterclaim alleges that “Insurers who unreasonably delay paying benefits … 
may be liable for bad faith under Pennsylvania law.” Counterclaim ¶ 180. But it does not allege 
that Ironshore itself even delayed paying benefits. Nor could it plausibly do so. On the contrary, 
Conemaugh’s pleading establishes that Ironshore paid its portion of the settlement approximately 
two weeks after the Court entered its remittitur Order and with no delay.  
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of a reservation of rights suggests that it is not, in itself, grounds for a bad faith 
claim. A reservation of rights allows an insurer to make payments to an insured 
while maintaining the right to seek reimbursement if it later becomes clear that 
the insured was not entitled the payments. “A reservation of rights protects an 
insurer from potential liability for bad faith if it were to withhold payments, 
and it also provides the insured with the use of the payments until the 
determination is made.” The reservation of rights, then, is itself a means of 
preventing a bad faith claim by the insured. 
 

Saldi v. Paul Revere Life, No. Civ. A. 99CV6563, 2006 WL 140585, at *3 (E.D. Pa. Jan. 13, 

2006) (Surrick, J.) (quoting Mass. Cas. Ins. Co. v. Rossen, 953 F.Supp. 311, 315 (C.D. Cal. 

1996) (emphasis added)). This is precisely what Ironshore did here.  

Despite the Pennsylvania Supreme Court’s clear and recent precedent Rancosky, this 

Court further stated that, in any event, denial is not necessary because “other cases . . . do not 

require a denial of benefits to give rise to a claim for bad faith under § 8371.” (Op. at 22). For the 

specific proposition that “[b]ad faith can also include poor claims-handling, the insurer’s failure 

to act with diligence or respond to the insured, scattershot investigation, and similar conduct,” 

the Court relied upon Justice Wecht’s concurring opinion which does not cite any precedent for 

that proposition. (Id.) The other cases the Court cited for that proposition involve denial or 

delayed payment3 or non-binding dicta without any clarification regarding whether a denial or 

                                            
3 See W.V. Realty, Inc. v. N. Ins. Co. of N.Y., 334 F.3d 306 (3d Cir. 2003) (where attempts to 
resolve business interruption claim dragged on); Barry v. Ohio Cas. Grp., No. 3:04-cv-188, 2007 
WL 128878 (W.D. Pa. Jan. 12, 2017) (where insurer did not deny coverage but claims handling 
conduct resulted in an 18-month delay in payment under policy); Smith v. Allstate Ins. Co., 904 
F.Supp.2d 515 (W.D. Pa. Oct. 24, 2012) (where insurer allegedly unreasonably failed to 
promptly make a settlement offer); Reinhart v. Erie Ins. Exch., No. CI-12-04096, slip op. (Pa. Ct. 
C.P. Oct. 30, 2018) (where property insurer’s investigation resulted in delay in payment); 
Hollock v. Erie Ins. Exch., 54 Pa. D. & C 4th 449, 508 (Pa. C.P. 2002) (where insurer denied and 
then delayed payment of UIM benefits).    
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delay is also required.4 That is because an unreasonable delay “functions as the equivalent of 

denial.” Ania v. Allstate Ins. Co., 161 F.Supp. 2d 424, 430 n.7 (E.D. Pa. 2001).  

Even if an insurer’s claims-handling and investigative conduct alone is sufficient to 

establish bad faith (and it is not), we are not aware of any Pennsylvania decision holding that an 

insurer’s conduct before the insurer was even called upon to provide coverage could constitute 

bad faith under § 8371. The Supreme Court’s decision in Toy v. Metropolitan Life Insurance Co., 

928 A.2d 186 (Pa. 2007), confirms that “bad faith” under § 8371 is strictly limited to “those 

actions an insurer took when called upon to perform its contractual obligations of defense and 

indemnification or payment of a loss.” Id. at 199. The Supreme Court’s subsequent decision in 

Rancosky did not in anyway overrule or limit Toy or call its reasoning into question. If anything, 

it reaffirmed it. As an excess insurer, Ironshore was not called upon, or required, to provide 

coverage until there was an excess verdict, or an opportunity to settle within its limits, after the 

primary carrier tendered its limits. That did not occur until after this Court remitted the verdict 

substantially; at that time Ironshore provided coverage with no delay—and, indeed, with 

Ironshore a moving force in getting the underlying litigation resolved. 

B. Conemaugh Has Not Properly Pleaded Contractual Damages 
 

The Court properly recognized that damages must be proven “with reasonable certainty” 

and cannot be “too speculative, vague, or contingent upon some unknown factor,” but then based 

its decision upon speculative and contingent damages. (Op. at 14-15). Specifically, to support the 

conclusion that Conemaugh’s alleged damages are “identifiable,” the Court provided two 

examples: First, according to the Court, “Conemaugh may have suffered damages from being 

                                            
4 Frog, Switch & Mfg. Co. v. Travelers Ins. Co., 193 F.3d 742, 751 n.9 (3d Cir. 1999) (stating in 
dictum that bad faith “is a frivolous or unfounded refusal to pay, lack of investigation into the 
facts, or a failure to communicate with the insured.”).  
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forced to obtain additional insurance to cover other prospective liabilities when it became unsure 

of Ironshore’s willingness to cover claims.” (Id.) (emphasis added). Second, “Conemaugh has 

also incurred legal fees in defending this action.”  (Id.)  

The problem with the first example is that Conemaugh never alleged that it was forced to 

obtain additional insurance. Nor did it allege that Conemaugh became unsure of Ironshore’s 

willingness to cover other claims, or even that Ironshore handled any other claim improperly. In 

other words, those “identifiable” damages, which were not even alleged in any pleading, are 

purely speculative. Cf. Renkiewicz v. Com. Union Life Ins. Co. of Am., CIV.A. 98-CV-1564, 

1999 WL 820452, at *3 (E.D. Pa. Sept. 29, 1999) (citing Cohen v. Pelagatti, 528 A.2d 657, 658–

59 (Pa. Super. Ct. 1987) (“Where the harm alleged is either speculative, or involves a threat of 

future harm only, the fact of damages is uncertain, and does not suffice to create a cause of 

action.”)).  

The problem with the second example is that a party cannot recover attorneys’ fees for 

breach of contract absent an express statutory authorization or clear agreement by the parties. 

Dehart v. HomEq Servicing Corp., 679 F. App’x. 184, 190 (3d Cir. 2017) (unpublished) (citing 

Merlino v. Del. Cnty., 728 A.2d 949, 951 (Pa. 1999); Fidelity-Phila. Trust Co. v. Phila. Transp. 

Co., 173 A.2d 109, 113-14 (Pa. 1961)). There is no express statutory authorization or agreement 

by the parties here, alleged or otherwise. Therefore, in any event, potential attorneys’ fees are not 

an appropriate basis to infer contractual damages under Pennsylvania law.   

The Court concludes that even if Conemaugh cannot prove quantifiable damages, “any 

breach of contract…entitles the nonbreaching party to an award of nominal damages.” (Op. at 

16). Under United States Supreme Court precedent, however, a plaintiff still must put forth 

sufficient “[f]actual allegations . . . to raise a right to relief above the speculative level” and that 
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that “requires more than “a formulaic recitation of the elements of a cause of action.” See Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007); Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 

(2009).  

The Court cites Scobell Inc. v. Schade, 688 A.2d 715, 716 (Pa. Super. 1997), for the 

proposition that nominal damages are recoverable in a breach of contract action. (Op. at 16). But 

the issue before the Superior Court there was whether the trial court erred by requiring the 

plaintiff to prove lost profit damages with mathematical certainty, not whether the plaintiff had 

adequately pleaded damages. Quoting Aiken Industries, Inc. v. Estate of Wilson, 383 A.2d 808 

(1978), the Superior Court explained that “[t]hough any breach of contract entitles the injured 

party at least to nominal damages, he cannot recover more without establishing a basis for an 

inference of fact that he has been actually damaged.” Scobell, 688 A.2d at 719 (emphasis added). 

Ironshore’s point, consistent with controlling precedent, is that to plead a proper cause of action 

for breach of contract, a plaintiff must adequately plead non-speculative damages. See Johnson v. 

State Farm Life Ins. Co., 695 F. Supp. 2d 201, 212 (W.D. Pa. 2010) (citing Pennsy Supply, Inc. 

v. Am. Ash Recycling Corp., 895 A.2d 595, 600 (Pa. Super. 2006)). Conemaugh has not done that 

here. On the contrary, Conemaugh expressly concedes that “Ironshore voluntarily [paid] its 

excess portion of the settlement.” Counterclaim ¶¶ 124, 126, 127. Any other possible “damages” 

are purely contingent upon Ironshore prevailing in this declaratory judgment action.5   

                                            
5 Ironshore respectfully disagrees with the Court’s statement that Ironshore “conceded” that a 
breach occurred. See Op. at 16 (“any breach of contract, which Ironshore has conceded occurred 
in this case, entitles the nonbreaching party to award nominal damages.”) (emphasis added). 
Ironshore never conceded that a breach occurred. Nor could there be any inference that it 
conceded that issue. See Chocallo v. Bureau of Hearings and Appeals, SSA, 548 F. Supp. 1349, 
1362 n. 6 (E.D. Pa. 1982), aff’d, 716 F.2d 889 (3d Cir. 1983), and aff’d sub nom. App. of 
Chocallo, 716 F.2d 889 (3d Cir. 1983) (“Plaintiff’s argument that all defenses must be asserted 
initially or be deemed waived misconstrues Fed.R.Civ.P. 12(b) which provides that certain 
enumerated defenses, not including collateral estoppel, must be raised in the responsive 
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CONCLUSION 
 

For the foregoing reasons, Ironshore respectfully requests that this Court grant 

Ironshore’s Motion for Partial Reconsideration. Ironshore further requests that the Court enter an 

Order dismissing, with prejudice, Counts One (breach of contract), Two (breach of the duty of 

good faith and fair dealing) and Three (statutory bad faith) of Conemaugh’s Counterclaim.  

 
Respectfully submitted, 

 
  /s/ Ronald P. Schiller     
Ronald P. Schiller  
Michael R. Carlson  
Hangley Aronchick Segal Pudlin & Schiller 
One Logan Square, 27th Floor 
Philadelphia, PA 19103 
(215) 568-6200 (telephone) 

 E-mail:rschiller@hangley.com 
 mcarlson@hangley.com 

 
Attorneys for Ironshore Specialty Insurance 
Company 
 

Dated: November 25, 2019 

 

                                                                                                                                             
pleading.”).  
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