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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PITTSBURGH  

DARIAN MCKINNEY, KAREN 

MCKINNEY,  D&K CONTRACTING, 

LLC, 

 
  Plaintiffs, 
 
 vs.  
 
VICKI L. BOSER, INDIVIDUALLY AND 

AS AGENT OF INSURANCE TEK, INC., 

AND ADMIRAL INDEMNITY 

COMPANY, A BERKLEY COMPANY;  

NATIONWIDE INSURANCE COMPANY,  

SCOTTSDALE INSURANCE COMPANY,  

COCHRAN AGENCY INC.,  PAYNEWEST 

INSURANCE,  ADMIRAL INSURANCE 

COMPANY, 

 
  Defendants, 

 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

2:19-CV-00771-CRE 

 
 

 

   

 

REPORT AND RECOMMENDATION 

 

Cynthia Reed Eddy, Chief United States Magistrate Judge. 

 

I. RECOMMENDATION 

 

This civil action was initiated in this court on June 16, 2017, by Plaintiffs, Darian 

McKinney and Karen McKinney, who are the owners and operators of Plaintiff D&K Contracting, 

LLC. Plaintiffs instituted this litigation to recover damages incurred from Defendants, who are 

various insurers and related entities which Plaintiffs contend failed to defend and indemnify them 
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in an underlying lawsuit filed by CLS Contractors, LLC (“CLS”).1  Plaintiffs’ Complaint sets forth 

claims for breach of contract, statutory bad faith pursuant to 42 Pa.C.S. § 8371, and violations of 

the Pennsylvania Unfair Trade Practices and Consumer Protection Law (UTPCPL), 73 P.S. 

§§ 201-1 – 201-9.3.  This court has subject matter jurisdiction over the controversy pursuant to 28 

U.S.C. § 1332. 

Presently before the court is a motion by two Defendants, Cochran and PayneWest, to 

dismiss the statutory bad faith claims against them pursuant to Federal Rule of Civil Procedure 

12(b)(6) for failure to state a claim (ECF No. 26).  For the reasons that follow, it is respectfully 

recommended that Defendants’ motion be granted. 

II. REPORT 

 

a. Background 

 

In March of 2014, Plaintiffs hired CLS “to perform various property preservation work on 

bank-owned properties which Plaintiffs were contracted to renovate.” Compl. (ECF No. 1-2) at 

¶ 8.  CLS filed a civil complaint against Plaintiffs for fraud and breach of contract.  Having 

purchased and maintained an insurance policy from Defendants Boser and Insurance Tek, 

Plaintiffs submitted the CLS claim to them “for their guidance and advice regarding coverage 

options.” Id. at ¶ 15.  According to Plaintiffs, Boser subsequently sent an e-mail stating that the 

issues between Plaintiffs and CLS in the underlying suit were not covered under the policy. Id. at 

¶ 16, Exhibit A.  Plaintiffs then hired counsel at their own expense to defend the CLS lawsuit.   

 
1 Defendants in this case include Vicki L. Boser (“Boser”), Insurance Tek, Inc. (“Insurance 

Tek”), Admiral Indemnity Company, Nationwide Insurance Company, Western Heritage 

Insurance Company, Scottsdale Insurance Company, Cochran Agency, Inc. d/b/a Cochran & Co. 

(“Cochran”), and PayneWest Insurance (“PayneWest”). 
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On October 17, 2016, Cochran acquired Insurance Tek. Id. at ¶ 2.  On November 22, 2016, 

Plaintiffs “were informed, via email … by Brian Carney, Executive Vice President of Cochran & 

Company, that” due to ongoing issues with Bowser and Insurance Tek, Cochran hired “PayneWest 

… to take over the servicing and handling” of Plaintiffs’ policy. Id. at ¶ 18.  According to Plaintiffs, 

Defendants Cochran and PayneWest continued to deny Plaintiffs’ defense and indemnity claims 

in the CLS action.  Id. at ¶ 19.  Subsequently, in September 2018, Plaintiffs received from 

Defendant Nationwide Insurance Company d/b/a E&S Specialty correspondence that coverage for 

the CLS lawsuit was being denied. Id. at ¶ 20.   This litigation followed, with Plaintiffs filing a 

complaint against Defendants on May 30, 2019, in the Court of Common Pleas of Allegheny 

County.2  

b. Standard of Review 

 

The applicable inquiry under Federal Rule of Civil Procedure 12(b)(6) is well-settled.  

Under Federal Rule of Civil Procedure 8, a complaint must contain a “short and plain statement of 

the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).  Rule 12(b)(6) 

provides that a complaint may be dismissed for “failure to state a claim upon which relief can be 

granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  A complaint that merely alleges entitlement to relief, without alleging facts that show 

entitlement, must be dismissed. See Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2009).  

This “‘does not impose a probability requirement at the pleading stage,’ but instead ‘simply calls 

 
2 On June 28, 2019, Defendants filed a notice of removal in this court. Notice of Removal (ECF 

No. 1). 
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for enough facts to raise a reasonable expectation that discovery will reveal evidence of’ the 

necessary elements.” Phillips v. Cnty. of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008) (quoting 

Twombly, 550 U.S. at 556).  Nevertheless, the court need not accept as true “unsupported 

conclusions and unwarranted inferences,” Doug Grant, Inc. v. Great Bay Casino Corp., 232 F.3d 

173, 183-84 (3d Cir. 2000), or the plaintiff’s “bald assertions” or “legal conclusions.” Morse v. 

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997). 

Although a complaint does not need to allege detailed factual allegations to survive a Rule 

12(b)(6) motion, a complaint must provide more than labels and conclusions. Twombly, 550 U.S. 

at 555.  A “formulaic recitation of the elements of a cause of action will not do.” Id. (citing Papasan 

v. Allain, 478 U.S. 265, 286 (1986)).  “Factual allegations must be enough to raise a right to relief 

above the speculative level” and be “sufficient to state a claim for relief that is plausible on its 

face.” Twombly, 550 U.S. at 555.  Facial plausibility exists “when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Ashcroft, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).   

“The plausibility standard is not akin to a ‘probability requirement,’ but it asks for more 

than a sheer possibility that a defendant has acted unlawfully. [] Where a complaint pleads facts 

that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between 

possibility and plausibility of ‘entitlement to relief.’” Ashcroft, 556 U.S. at 678 (quoting Twombly, 

550 U.S. at 556). 

When considering a Rule 12(b)(6) motion, the court’s role is limited to determining 

whether a plaintiff is entitled to offer evidence in support of his claims. See Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974). The court does not consider whether a plaintiff will ultimately prevail. 
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Id.  A defendant bears the burden of establishing that a plaintiff’s complaint fails to state a claim. 

Gould Elecs. v. United States, 220 F.3d 169, 178 (3d Cir. 2000). 

c. Discussion 

 

Pennsylvania’s bad faith statute provides, in relevant part, that “[i]n an action arising 

under an insurance policy, if the court finds that the insurer has acted in bad faith toward the 

insured, the court may take all of the following actions….” Se. Pennsylvania Transp. Auth. 

(“SEPTA”) v. Holmes, 835 A.2d 851, 856 (Pa. Commw. 2003) (quoting 42 Pa.C.S. § 8731) 

(emphasis in original).  In SEPTA, the Pennsylvania Commonwealth Court defined an insurer as 

an entity that “issue[s] policies; collect[s] premium[s]; or agree[s] to accept the liability of others 

in exchange for consideration.” SEPTA, 835 A.2d at 857; see also Delaware Valley Home 

Evaluations, Inc. v. Housemaster of Am., Inc., 559 F. Supp. 2d 591, 599 (E.D. Pa. 2008) 

(adopting the definition of the term “insurer” set forth SEPTA); T&N PLC v. Pennsylvania Ins. 

Guar. Ass’n, 800 F. Supp. 1259, 1262 (E.D. Pa. 1992) (“[I]t is generally recognized that an 

insurer issues policies, collects premiums, and in exchange assumes certain risks and contractual 

obligations.”).  “An insurer can also be defined as the underwriter or insurance company with 

whom a contract of insurance is made.” Delaware Valley Home Evaluations, Inc., 559 F. Supp. 

2d at 599 (citing Black’s Law Dictionary 808 (6th ed. 1990) (quotation marks omitted).   

In their motion to dismiss, Defendants contend that because they are not “insurers,” 

liability cannot be imposed upon them pursuant to the plain language of 42 Pa.C.S § 8371. Defs.’ 

Motion (ECF No. 26) at ¶¶ 6-7.  Plaintiffs respond that they have pleaded “that these particular 

Defendants are insurers of some form.” Pls.’ Response (ECF No. 32) at ¶ 8.  Specifically, 

Plaintiffs claim that because Defendants “failed to make reasonable efforts to identify the 

policies of insurance and account for the premium payments made by Plaintiffs to Defendants,” 
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they have pleaded sufficient facts to create a plausible claim that these Defendants are insurers 

within the meaning of the statute. Pls.’ Brief (ECF No. 33) at 3 (unnumbered); see also Compl. 

(ECF 1-2) at ¶ 34(a). 

In their complaint, Plaintiffs allege that the role of Defendants was as “broker.” See 

Compl.  (ECF No. 1-2) at ¶ 11 (alleging that Boser and Insurance Tek, predecessors to Cochran 

and PayneWest, “acted as broker”).  Similarly, Plaintiffs allege that Cochran is a “licensed 

property and casualty insurance agency,” and that PayneWest is a “business insurance agency.” 

Id. at ¶¶ 2, 7.  It is Plaintiffs’ position that Boser and Insurance Tek acted as insurers when they 

initially informed Plaintiffs that their claim could not be submitted to insurance. Id. at ¶ 16.  In 

addition, Plaintiffs claim that after Cochran and PayneWest acquired the policy, they “continued 

to deny aid to Plaintiffs.” Id. at ¶ 19.  Further, Plaintiffs allege that Cochran and PayneWest 

“failed to make reasonable efforts to identify the policies of insurance issued to policyholder-

Plaintiffs and to account for the premium payments made to said Defendants, contrary to the 

written, stated intentions of said Defendants.” Id. at ¶ 34(a).   

Plaintiffs’ complaint alleges nothing more than that Insurance Tek, later acquired by 

Cochran, sold Plaintiffs the policy at issue in the role of insurance agent and/or broker.  The 

Complaint specifically identifies Insurance Tek, Cochran, and PayneWest as agencies. Compl. 

(ECF No. 1-2) at ¶  2, 7.  An entity that only sells an insurance policy is not an insurer pursuant 

to the statute.  See Kofsky v. Unum Life Ins. Co., 2014 WL 4375725 (E.D.Pa. 2014) (holding that 

entity that sold plaintiff an insurance policy was a broker, not an insurer, for the purposes of 

section 8731).  Moreover, Plaintiffs have attached to their Complaint documents which list 

Insurance Tek as the “agent,” and list Defendants Western Heritage Insurance Company and 

Cochran in a column for “Insurance Company and General Agent.” Compl. (ECF 1-2) at Ex. C.   

Case 2:19-cv-00771-DSC-CRE   Document 44   Filed 03/05/20   Page 6 of 7



 

7 

 

In addition, although Plaintiffs have set forth certain conduct in which both Cochran and 

PayneWest have engaged, Plaintiffs have not set forth allegations that these entities collected 

their insurance premiums in exchange for assuming the risks associated with the policy. See 

T&N PLC, 800 F. Supp. at 1262 (pointing out that “an insurer issues policies, collects premiums, 

and in exchange assumes certain risks and contractual obligations”).  Furthermore, Plaintiffs 

have not alleged that either Cochran or PayneWest is “the underwriter or insurance company 

with whom a contract of insurance [was] made.” Delaware Valley Home Evaluations, 559 F. 

Supp. 2d at 599.  Accordingly, neither Cochran nor PayneWest is an insurer that can be liable 

pursuant to section 8731.  

a. Conclusion 

 

Based on the foregoing, it is respectfully recommended that Defendants’ motion to dismiss 

be granted in its entirety.  

Accordingly, pursuant to 28 U.S.C. § 636(b)(1)(B)-(C), Federal Rule of Civil Procedure 

72, and the Local Rules for Magistrates, the parties have until March 19, 2020, to file objections 

to this report and recommendation.  Unless Ordered otherwise by the District Judge, responses to 

objections are due April 2, 2020.  Failure to file timely objections may constitute a waiver of any 

appellate rights. Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

 

Dated: March 5, 2020.     Respectfully submitted, 

        s/ Cynthia Reed Eddy   

        Chief United States Magistrate Judge 
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