
BEFORE THE UNITED STATES JUDICIAL PANEL 
ON MULTIDISTRICT LITIGATION 

 
IN RE: COVID-19 BUSINESS ) 
INTERRUPTION PROTECTION )  MDL No. 2942 
INSURANCE LITIGATION )  
 

PLAINTIFFS’ SUBSEQUENT MOTION FOR TRANSFER OF  
ACTIONS PURSUANT TO 28 U.S.C. § 1407 FOR COORDINATED 

OR CONSOLIDATED PRETRIAL PROCEEDINGS 
 

Plaintiffs Christie Jo Berkseth-Rojas DDS; Bridal Expressions LLC; Caribe Restaurant & 

Nightclub, Inc. (d/b/a Laz Luz Ultralounge); Dakota Ventures, LLC d/b/a Kokopelli Grill and 

Coyote BBQ Pub); GIO Pizzeria & Bar Hospitality, LLC; GIO Pizzeria Boca, LLC; Rising 

Dough, Inc. (d/b/a Madison Sourdough); Willy McCoys of Albertville LLC; Willy McCoys of 

Shakopee LLC (d/b/a McCoys Copper Pint); Whiskey Jacks of Ramsey, LLC (d/b/a Willy 

McCoys Ramsey); and Troy Stacy Enterprises Inc. (d/b/a/ Craft & Vinyl) (“Movants”) 

respectfully move the Judicial Panel on Multidistrict Litigation (“Panel”), pursuant to 28 U.S.C. 

§ 1407 and Rule 6.2 of the Rules of Procedure of the Panel, to transfer the actions listed in the 

attached Schedule of Actions and subsequent tag-along actions to the Honorable Matthew F. 

Kennelly, United States District Court for the Northern District of Illinois, for coordinated or 

consolidated pretrial proceedings.   
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BEFORE THE UNITED STATES JUDICIAL PANEL 
ON MULTIDISTRICT LITIGATION 

 
IN RE: COVID-19 BUSINESS ) 
INTERRUPTION PROTECTION )  MDL No. 2942 
INSURANCE LITIGATION )  
 

PLAINTIFFS’ BRIEF IN SUPPORT OF THEIR SUBSEQUENT MOTION 
FOR TRANSFER OF ACTIONS PURSUANT TO 28 U.S.C. § 1407 FOR 
COORDINATED OR CONSOLIDATED PRETRIAL PROCEEDINGS 

 
Pursuant to 28 U.S.C. § 1407 and Rule 6.2 of the Rules of Procedure of the Judicial Panel 

on Multidistrict Litigation, Plaintiffs Christie Jo Berkseth-Rojas DDS; Bridal Expressions LLC; 

Caribe Restaurant & Nightclub, Inc. (d/b/a Laz Luz Ultralounge); Dakota Ventures, LLC d/b/a 

Kokopelli Grill and Coyote BBQ Pub); GIO Pizzeria & Bar Hospitality, LLC; GIO Pizzeria Boca, 

LLC; Rising Dough, Inc. (d/b/a Madison Sourdough); Willy McCoys of Albertville LLC; Willy 

McCoys of Shakopee LLC (d/b/a McCoys Copper Pint); Whiskey Jacks of Ramsey, LLC (d/b/a 

Willy McCoys Ramsey); and Troy Stacy Enterprises Inc. (d/b/a/ Craft & Vinyl) (“Movants”) 

respectfully submit this brief in support of their Subsequent Motion for Transfer of Actions 

Pursuant to 28 U.S.C. § 1407 for Coordinated or Consolidated Pretrial Proceedings.  

Movants seek transfer and assignment of all pending Actions1 against those insurers who 

have wrongfully denied coverage for business interruption due to the COVID-19 pandemic as 

listed in the Schedule of Actions, as well as any subsequently-filed actions involving similar facts 

or claims, to the Honorable Matthew F. Kennelly, United States District Court for the Northern 

District of Illinois.  There are presently not less than sixteen substantially-similar Actions, filed on 

behalf of plaintiffs and proposed nationwide and statewide classes in thirteen different federal 

district courts alleging similar wrongful conduct on the part of the named defendants.  Movants 

 
1 All defined terms have the definitions assigned to them in Plaintiffs’ contemporaneously-filed transfer 
motion. 
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are plaintiffs in seven of these actions, which represent a substantial majority of the nine class 

actions that have been filed thus far.  

All Actions involve common questions of law and fact that arise from the defendants’ 

wrongful denial of coverage for business interruption due to the COVID-19 pandemic, an 

historically unprecedented event that led to nationwide, government-ordered shutdowns of 

numerous businesses who purchased business interruption insurance precisely to guard against 

losses stemming from this type of event. 

I. BACKGROUND 

As the Panel is surely well aware, our nation is currently in the midst of a deadly pandemic 

spread by the SARS-CoV-2 virus, often referred to as the “coronavirus” or by one of the names of 

the disease that it causes such as “COVID-19.”2  COVID-19 has spread rapidly throughout the 

United States, having resulted in, by the time of filing, over 750,000 diagnosed cases (and an 

indeterminate number of undiagnosed cases) and over 36,000 confirmed deaths.3  In response to 

the COVID-19 pandemic, civil authorities throughout the country have issued orders requiring the 

suspension of business at a wide range of establishments (the “Closure Orders”).  Beginning with 

California in mid-March, presently 42 states have issued statewide stay-at-home orders, practically 

preventing all but the most essential economic activity.4 

The Closure Orders have caused devastating business interruption losses to American 

businesses.  Many of these affected businesses carry some form of business interruption insurance.  

However, many insurers have been denying claims for business interruption losses caused by the 

 
2 For ease of reference, this virus and the disease it causes will be referred to as “COVID-19” 
herein. 
3 https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html 
4 https://www.nytimes.com/interactive/2020/us/coronavirus-stay-at-home-order.html 
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Closure Orders.  For example, The Hartford and Travelers have both declared their intent not to 

provide business interruption coverage: 

Most property insurance includes business interruption coverage, which often 
includes civil authority and dependent property coverage. This is generally 
designed to cover losses that result from direct physical loss or damage to property 
caused by hurricanes, fires, wind damage or theft and is not designed to apply in 
the case of a virus.5 

Insurance for business interruption can provide coverage when a policy holder 
suffers a loss of income due to direct physical loss or damage to covered property 
at its location or another location. It does not cover loss of income due to market 
conditions, a slowdown of economic activity or a general fear of contamination. 
Nor does the policy provide coverage for cancellations, suspensions and shutdowns 
that are implemented to limit the spread of the coronavirus. These are not a result 
of direct physical loss or damage. Accordingly, business interruption losses 
resulting from these types of events do not present covered losses under our 
property coverage forms.6 

II. LEGAL STANDARD 

Transfer is appropriate when actions pending in different judicial districts involve similar 

questions of fact such that coordinating or consolidating pretrial proceedings would “promote the 

just and efficient conduct of such actions.”  28 U.S.C. § 1407.  In relevant part, Section 1407 

provides as follows: 

When civil actions involving one or more common questions of fact are pending in 
different districts, such actions may be transferred to any district for coordinated or 
consolidated pretrial proceedings. Such transfers shall be made by the judicial panel 
on multidistrict litigation authorized by this section upon its determination that 
transfers for such proceedings will be for the convenience of parties and witnesses 
and will promote the just and efficient conduct of such actions. 

 
Id; see also In re Nifedipine, 266 F. Supp. 2d 1382, 1382 (J.P.M.L. 2003). 
 

 
5 https://www.thehartford.com/coronavirus/businesses 
6 https://www.travelers.com/about-travelers/covid-19-business-interruption 
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III. ARGUMENT 

The Actions, and the many tag-along actions that will follow, are appropriate for Section 

1407 transfer because they involve common issues and transfer will benefit the parties, witnesses, 

and courts. Further, given the number of defendants located in the Northern District of Illinois and 

the fact that many witnesses will be located in that jurisdiction, transfer to that district is the most 

appropriate. 

A. Transfer and Consolidation or Coordination Is Appropriate Under 28 U.S.C 
§ 1407. 
 

Multidistrict litigation “eliminate[s] the potential for conflicting contemporaneous pretrial 

rulings by coordinate district and appellate courts in multidistrict related civil actions.” In re 

Plumbing Fixture Cases, 298 F. Supp. 484, 491-92 (J.P.M.L. 1968).  Multidistrict litigation thus 

avoids ‘duplicative discovery; prevent[s] inconsistent pretrial rulings; and conserve[s] the 

resources of the parties, their counsel, and the judiciary.” In re Ethicon Physiomesh Flexible 

Composite Hernia Mesh Products Liability Litigation, _ F. Supp. 3d _, 2017 WL 2402828, at *1 

(J.P.M.L. June 2, 2017). 

Pursuant to 28 U.S.C. § 1407, transfer of actions to one district for coordinated or 

consolidated pretrial proceedings is appropriate where: (1) actions pending in different districts 

involve one or more common questions of fact, and (2) the transfer of such actions will be for the 

convenience of the parties and witnesses and will promote the just and efficient conduct of such 

actions. 28 U.S.C. § 1407(a). Consolidation is especially important in multidistrict litigations 

where “the potential for conflicting, disorderly, chaotic” action is greatest. In re Plumbing Fixture 

Cases, 298 F. Supp. at 493.  Here, these factors heavily in favor of multidistrict litigation.  
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1. The Actions Involve Common Fact Issues and Should be Heard 
Together. 

 
At least sixteen federal insurance coverage cases have been filed across the country seeking 

recovery under property insurance policies for property damage and business interruption losses 

caused by COVID-19.  Numerous insurers have been sued under multiple insurance policies by a 

great many plaintiffs, including various proposed classes of plaintiffs.  Because there are great 

similarities and standard or near-standard terms across all the property insurance policies at issue, 

each of the complaints allege almost identical claims, irrespective of which insurer issued the 

particular policy.  Fundamentally, each of the complaints alleges: 

 The insured purchased a property policy or a similar insurance policy from the 

defendant insurance company. 

 The property policy provides coverage for all risks of physical damage or loss to 

covered property. 

 The insured suffered property damage and/or business interruption losses 

occasioned by COVID-19. 

 The insurer owes coverage to the insured under one or more of the insuring 

agreements typically found in the standard-form property insurance policies issued 

in the United States, such as: 

o The business interruption insuring agreement 

o The civil authority insuring agreement 

o The Extra Expense insuring agreement 

o The Sue and Labor insuring agreement 

o The ingress and egress insuring agreement 

o The preservation of property insuring agreement. 
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 The insurer has breached its obligation to provide coverage, or there is a dispute as 

to what that coverage obligation is. 

 The policyholder is entitled to payment or to a declaration of coverage. 

The near identity of claims means that any court tasked with resolving one of these lawsuits 

would face the same basic legal and factual issues.  Indeed, each of the cases filed to date turns on 

two basic questions, the same two questions necessarily raised by any potential complaint alleging 

that an insured can recover property damage and business interruption losses caused by COVID-

19: (1) Whether COVID-19 causes “physical damage or loss to property” as that phase is used in 

property insurance policies; and (2) whether COVID-19 was present on the insured property or on 

property sufficiently connected by proximity or in other ways to the insured property such that 

coverage is triggered.   

The first of these questions is a mixed question of law and fact, requiring an interpretation 

and application of insurance policy language in light of the presence or impact of COVID-19 on 

covered property.  That question should lead to only one answer whether the insured’s property is 

in Bakersfield, California, or Des Moines, Iowa, or Sarasota, Florida.  Indeed, the insurance 

industry uses standardized terms in insurance policies precisely because the predictability of 

results from standardized language allows insurers to compile information in order to charge 

appropriate rates based on the relevant risks and prior loss experience.  If the presence of COVID-

19 meant “physical injury or loss to property” for one policyholder but not another, that actuarial 

data on losses would be rendered meaningless, undermining both the property insurance market 

and the reliability of standard contract terms. 

Furthermore, the same type of evidence will be needed in every case to consider and 

ultimately to determine whether COVID-19 caused or constituted “physical damage or loss to 
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property.”  All parties will likely rely upon scientific experts in order to explore the nature of 

“physical damage or loss” caused by this particular virus, and very similar expert deposition 

testimony will be solicited and challenged in all of these lawsuits.  Similarly, plaintiffs in every 

case likely will seek discovery into the drafting history of these standard terms as well as other 

evidence concerning the meaning the insurance industry placed upon the phrase “physical damage 

or loss.”  Transferring these cases to the same forum will permit more efficient coordination of 

discovery as well as more consistent answers to these same basic questions. 

The second issue, concerning the actual presence of COVID-19, is a pure question of fact 

whose proof for one insured will require the same type of expert evidence as the proof by every 

other insured.  Claimants will almost certainly need to present epidemiological modeling of the 

spread of the virus in order to ascertain its likely presence and impact.  If these myriad cases were 

not coordinated for discovery, thousands of plaintiffs would potentially be seeking to retain the 

same limited pool of epidemiological modelers.  Not only would that competition create a costly 

logistical nightmare for litigants, but that same pool of experts is also needed to help lawmakers 

fashion the best policies for dealing with the pandemic.  Coordination across these insurance cases 

would not only reduce the burden on all of the parties involved but would also reduce the broader 

impact on society.  More of these critical experts could remain available to focus on assisting with 

saving lives and promoting economic recovery.  

These two core factual issues alone compel coordination for the sake of efficiency and the 

avoidance of conflicting rulings.  In addition, however, many other common issues are present in 

each of these cases, and coordination of pre-trial proceedings and discovery would promote orderly 

and consistent resolution of these legal and factual questions.  For example, any court presiding 

over one of the COVID-19 insurance cases would likely be asked to decide:  
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 Whether the phrase “all risk of physical damage or loss of property” includes the 

risk of disease and virus; 

 Whether the insurance industry understood at the time it was selling insurance 

policies that virus and disease could cause physical damage or loss to property; 

 Whether a safer-at-home or self-quarantine order based on the presence of COVID-

19 in surrounding property is sufficient to trigger the civil authority coverage in 

property insurance policies;  

 At what point the period of restoration (which determines the amount of business 

interruption loss) begins and ends in connection with a safer-at-home or self-

quarantine order by a civil authority; 

 Whether the expenses incurred by closing a business or reducing services in 

response to a safer-at-home or self-quarantine order by a civil authority constitute 

“extra expenses” covered by a property policy; 

 Whether the expenses incurred by closing a business or reducing services in 

response to a safer-at-home or self-quarantine order by a civil authority constitute 

“sue and labor” expenses covered by a property policy; and  

 Whether the expenses incurred by closing a business or reducing services in 

response to a safer-at-home or self-quarantine order by a civil authority constitute 

“preservation of property expenses” covered by a property policy. 

Determination of these and other common issues in a single District will promote uniform 

resolution of these key questions, reduce costs for parties and witnesses, promote the efficient 

prosecution and resolution of all of the cases, and, consequently, provide speedier and more 

consistent decisions that society as a whole may use to structure the economy and the insurance 
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market.  For these reasons, although there are multiple defendants involved, these cases exhibit 

the same factual commonalities that has led this Panel to create multidistrict litigations under 

similar circumstances.  See, e.g., In re Nat’l Prescription Opiate Litig., MDL No. 2804 (J.P.M.L. 

Mar. 30, 2020) (“Despite some variances among the actions before us, all share a factual core with 

the MDL actions: the manufacturer and distributor defendants’ alleged knowledge of and conduct 

regarding the diversion of these prescription opiates, as well as the manufacturers’ allegedly 

improper marketing of the drugs.”);7 In re Asbestos Prods. Liab. Litig. (No. VI), 771 F. Supp. 415, 

416-17 (J.P.M.L. 1991) (centralizing litigation involving thousands of different products nearly 

five hundred different defendants in light of the “common questions of fact relating to injuries or 

wrongful death allegedly caused by exposure to asbestos or asbestos containing products”);  

2. Transfer will serve the convenience of the parties and witnesses and 
will promote the just and efficient conduct of the Actions.  

 
According to the Manual for Complex Litigation, the following four factors govern 

whether transfer will facilitate the convenience of the parties and promote the just and efficient 

conduct of the transferred cases: 

1. The elimination of duplicative discovery; 

2. The avoidance of conflicting rules and schedules; 

3. The reduction of litigation cost; and 

4. The conservation of the time and effort of the parties, attorneys, witnesses, 

and courts. 

Manual for Complex Litigation (Fourth), § 20.131, at 219. 

 
7 https://www.jpml.uscourts.gov/sites/jpml/files/MDL-2804-Tag-Along-Transfer-03-20.pdf. 
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With sixteen cases in thirteen different Districts—and with those numbers about to 

materially increase—the size of this litigation weighs in favor of transfer.  Indeed, without transfer, 

this litigation, which addresses the very survival of many of the businesses in the United States, 

would create the needless and unnecessary expense of overlapping discovery (including expert 

discovery) and judicial inefficiency. Further, different federal courts would make duplicative 

rulings on the same issues, which could result in contradictory findings on significant pretrial 

disputes. Litigation of this scope and importance should not be beset with such inconsistencies and 

inefficiencies. 

a. Transfer Will Eliminate Duplicative Discovery. 
 

Because each action is based upon similar facts, plaintiffs in each of the Actions are, in 

turn, likely to seek overlapping discovery. See In re Auto Body Shop, 2014 WL 3908000, at *1-2 

(J.P.M.L. 2014) (noting that transfer was appropriate to eliminate duplicative discovery when the 

actions shared a common factual core).   

Given the similarity of the Actions and the potential for duplicative discovery, transfer 

would inevitably conserve the parties’ resources.  See, e.g., In re Air Crash at Dallas/Fort Worth 

Airport, 623 F. Supp. 634, 635 (J.P.M.L. 1985).  It would also conserve the courts’ resources, as 

it would assign responsibility for overseeing a pretrial plan to one judge as opposed to many 

different federal judges. See, e.g., In re PineIntel, 342 F. Supp. 2d 1348, 1349 (J.P.M.L. 2004). 

b. Transfer Will Avoid Conflicting Rules and Schedules. 
 

The Panel considers the possibility of inconsistent rulings on pretrial issues because of the 

possible res judicata or collateral estoppel effects on other cases. See In re Enron Sec. Derivative 

& ERISA Litig., 196 F. Supp. 2d 1375, 1376 (J.P.M.L. 2002) (granting transfer in part to prevent 

inconsistent pretrial rulings, particularly with respect to questions of class certification).  
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Pretrial procedures will necessarily involve motions to dismiss, discovery motions, 

Daubert motions, and class certification motions.  Conflicting rulings on these motions will cause 

unnecessary confusion and duplicative effort.  Further, although only thirteen district courts have 

cases now, given the sheer number of businesses who are being denied coverage for business 

interruption due to the COVID-19 pandemic, there will undoubtedly be many more materially 

similar cases filed across the United States. 

Section 1407 transfer is the most efficient way to ensure that pretrial processes across all 

of these cases are uniformly litigated and adjudicated, thereby avoiding the situation where 

multiple courts reach contrary conclusions and potentially subject litigants to conflicting 

responsibilities and obligations.  

c. Transfer Will Reduce Litigation Costs and Conserve the Time 
and Effort of the Parties, Attorneys, Witnesses, and Courts. 

 
Each of the Actions, and the many tag-along actions soon to follow, will benefit from 

having a single transferee judge address and adjudicate issues related to discovery and pretrial 

motion practice.  Otherwise courts and lawyers may be briefing the same issues in several different 

district courts, across several circuits, with conflicting laws, witnesses may be called to depositions 

in numerous cases, and third parties may be called to produce documents and witnesses in several 

different cases.   

B. The Northern District of Illinois Is the Most Appropriate Transferee Forum. 
 

The Northern District of Illinois has three of the first sixteen cases filed, more than any 

other District.  The Honorable Matthew F. Kennelly of that District is uniquely well-positioned to 

tackle the procedural and organizational challenges of this multidistrict litigation.  A member of 

this Panel, Judge Kennelly clearly has the requisite experience in multidistrict litigation.  Most 

recently, he has been overseeing In re Testosterone Replacement Therapy Products Liability 
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Litigation, MDL No. 2545, which involved 7,870 total historical actions.  The bellwether trials in 

this MDL are largely concluded and most of the actions have been dismissed or are close to 

settlement; thus, the timing of the assignment of this multidistrict litigation to Judge Kennelly 

would be a good utilization of judicial resources.  

Transfer of the pending Actions to the Honorable Matthew F. Kennelly of the Northern 

District of California will serve the convenience of the parties and witnesses and promote the just 

and efficient conduct of this litigation.  

1. The Northern District of Illinois bears a unique nexus to witnesses 
and evidence. 

 
a. Many of the Nation’s Largest Property and Casualty Insurers—

Likely Defendants in This Consolidated Action—Are 
Headquartered in the Northern District of Illinois. 

 
This Panel has recognized that maintenance of corporate headquarters in a District is 

one reason to select that district as a transferee forum.8 Relevant documents and witnesses will 

likely be found in the district wherein a defendant maintains its corporate headquarters.9 

Though not currently defendants in the presently-filed cases, many of the largest 

property and casualty insurers in the nation—who, upon information and belief, will likely be 

added as defendants in soon-to-be-filed cases—are headquartered in the Northern District of 

Illinois. These insurers include Allstate (ranked #4 based on net premiums written in 201810 and 

 
8 In re Foundry Resins Antitrust Litig., 342 F. Supp. 2d 1346, 1347 (J.P.M.L. 2004) (“On 
balance, we are persuaded that the Southern District of Ohio is a preferable transferee forum for 
this litigation. Two defendants maintain headquarters within the district, which implies that 
relevant documents and witnesses will likely be found there.”). 
9 Id. 
10 “The largest P&C insurers in the United States,” Reinsurance News, 
https://www.reinsurancene.ws/top-100-u-s-property-casualty-insurance-companies/.  

Case MDL No. 2942   Document 4-1   Filed 04/21/20   Page 12 of 17



 

13  

headquartered in Northbrook, Illinois),11 CNA (ranked #19 and headquartered in Chicago);12 

Zurich (ranked #29, with its US headquarters in Schaumburg, Illinois);13 and Allianz (ranked 

#40, with its US headquarters in Chicago).14 Large insurance brokers Aon and Willis are also 

headquartered in the Northern District of Illinois.  Key personnel (and likely witnesses) from 

these insurers and brokers live and work within the Northern District of Illinois. 

b. Many of the Insurers Already Sued in the Present Actions Have 
Substantial Illinois Connections. 

 
Of the insurers that have already been sued in the existing actions, many have substantial 

Illinois connections. Society Insurance, for example, has already been sued by numerous 

restaurants and movie theaters in the Chicago area.15 The Cincinnati Insurance Company and its 

subsidiaries have also been sued by a policyholder in the Northern District of Illinois.16 

Moreover, most of the insurer defendants in the existing federal actions are licensed to do 

business, and do substantial business in the State of Illinois, including the Northern District of 

 
11 Company Profile, Allstate Insurance Company, Illinois Department of Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=28200&s=A
ctive&t=INS.  
12Company Profile, Continental Casualty Company, Illinois Department of Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=210900&s=
Active&t=INS (CNA’s principal insurance subsidiary is Continental Casualty Company). 
13 Company Profile, American Zurich Insurance Company, Illinois Department of Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=79570&s=A
ctive&t=INS  
14 Company Profile, Allianz Global Risk US Insurance Company, Illinois Department of 
Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=25550&s=A
ctive&t=INS  
15 See, e.g., Big Onion Tavern Group, LLC et al v. Society Insurance, Inc., Case No. 1:20-cv-
02005 (N.D. Ill.) & Billy Goat Tavern I, Inc. et al v. Society Insurance, Case No. 1:20-cv-02068 
(N.D. Ill.). 
16 See Sandy Point Dental PC v. The Cincinnati Insurance Company et al., Case No. 1:20-cv-
02160 (N.D. Ill.) (involving a dental office based in Lake Zurich, Illinois).  
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Illinois. The Cincinnati Insurance Company, for instance, wrote approximately $218 million in 

direct premiums in Illinois for the year ending December 31, 2018.17 Aspen American Insurance 

Company wrote $20 million in direct premiums in Illinois for the year ending December 31, 

2018.18 Admiral Indemnity Company wrote approximately $9 million in direct premiums in 

Illinois for the year ending December 31, 2018.19 And, Lloyd’s of London has a Chicago 

office.20 

Thus, most of the existing insurer defendants have substantial operations in, and generate 

substantial revenues from, the State of Illinois, including the Northern District. 

2. The Northern District of Illinois Is Convenient Because of Its Central 
Location. 

The Northern District of Illinois is also a geographically central district. In re Ameriquest 

Mortg. Co. Mortg. Lending Practices Litig., 408 F. Supp. 2d 1354, 1355 (J.P.M.L. 2005) 

(“[T]his geographically central district [the Northern District of Illinois] will be a convenient 

location for a litigation already nationwide in scope.”). This panel has underscored the reality 

that “although air travel renders both [coasts of the United States] readily accessible, there is still 

something to be said for the convenience of a geographically central forum in coast-to-coast 

litigation.” In re Library Editions of Children’s Books, 297 F. Supp. 385, 387 (J.P.M.L. 1968). 

The Northern District of Illinois fits that definition. It is readily accessible to the parties and 

 
17 See Schedule T, Statutory Annual Statement for the Cincinnati Insurance Company for the 
year-ended December 31, 2018. 
18 See Schedule T, Amendment to Statutory Annual Statement for Aspen American Insurance 
Company for the year-ended December 31, 2018. 
19 See Schedule T, Statutory Annual Statement for Admiral Indemnity Company for the year-
ended December 31, 2018. 
20Company Profile, Underwriters at Lloyd’s, London, Illinois Department of Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=967300&s=
Active&t=INS (showing the contact information for Lloyd’s Illinois, Inc.). 
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counsel, as the Chicago area is served by two major airports, O’Hare International Airport and 

Chicago Midway International Airport. In fact, O’Hare alone offers 1,083 daily direct flights to 

169 U.S. cities.21 

In addition, the Northern District of Illinois is just a short drive from the largest property 

and casualty insurer in the nation, State Farm, which is located in Bloomington, Illinois22 and the 

13th largest property and casualty insurer, American Family Insurance, which is located a few 

hours away in Madison, Wisconsin.23 Key personnel (and likely witnesses) from these insurers, 

who may also be added as defendants in future cases, thus live and work within a short distance 

of the Northern District. 

IV. CONCLUSION 

For the above-stated reasons, Movants respectfully request that the Panel transfer the 

Actions set forth on the attached Schedule and all subsequently filed tag-along cases for 

coordinated or consolidated pretrial proceedings before the Honorable Matthew F. Kennelly in the 

United States District Court for the Northern District of Illinois.  

 

 
21 “Where Can You Fly Without Making a Connection?,” Chicago Dep’t of Aviation, 
https://www.flychicago.com/ohare/myflight/non-stop/Pages/default.aspx  
22 Company Profile, State Farm Fire & Casualty Company, Illinois Department of Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=834600&s=
Active&t=INS  
23 Company Profile, American Family Mutual Insurance Company, Illinois Department of 
Insurance 
https://insurance.illinois.gov/applications/RegEntPortal/ViewEntityDetails.aspx?en=42200&s=A
ctive&t=INS  
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Dated:  April 21, 2020   Respectfully submitted, 

/s/ Adam J. Levitt    
Adam J. Levitt 
John E. Tangren 
Amy E. Keller 
Daniel R. Ferri 
Mark Hamill 
Laura E. Reasons 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 
alevitt@dicellolevitt.com 
jtangren@dicellolevitt.com 
akeller@dicellolevitt.com 
dferri@dicellolevitt.com 
mhamill@dicellolevitt.com 
lreasons@dicellolevitt.com 

 
Mark A. DiCello 
Kenneth P. Abbarno 
Mark Abramowitz 
DICELLO LEVITT GUTZLER LLC 
7556 Mentor Avenue 
Mentor, Ohio  44060 
Telephone:  440-953-8888 
madicello@dicellolevitt.com 
kabbarno@dicellolevitt.com 
mabramowitz@dicellolevitt.com 

 
Mark Lanier 
Alex Brown 
Ralph (Skip) McBride 
THE LANIER LAW FIRM PC 
10940 West Sam Houston Parkway North 
Suite 100 
Houston, Texas  77064 
Telephone:  713-659-5200 
WML@lanierlawfirm.com 
alex.brown@lanierlawfirm.com 
Skip.McBride@lanierlawfirm.com 
 
Timothy W. Burns 
Jeff J. Bowen 
Jesse J. Bair 
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Freya K. Bowen 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin 53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com 
jbowen@bbblawllp.com 
jbair@bbblawllp.com 
fbowen@bbblawllp.com 

 
Douglas Daniels 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 
 
Counsel for Movants 
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BEFORE THE UNITED STATES JUDICIAL PANEL  
ON MULTIDISTRICT LITIGATION 

 
IN RE: COVID-19 BUSINESS ) 
INTERRUPTION PROTECTION )  MDL No. 2942 
INSURANCE LITIGATION )  
 

SCHEDULE OF ACTIONS 
 
 

  
Case Captions 

 
Court 

Civil 
Action 

No. 
Judge 

1 Plaintiffs: 
Wagner Shoes LLC  
Defendant: 
Auto-Owners Insurance Company 

Northern District 
of Alabama  

7:20-cv-
00465 

 

Magistrate 
Judge Gray M 
Borden 

2 Plaintiff: 
Caribe Restaurant & Nightclub, Inc., 
individually and on behalf of all others 
similarly situated 
Defendant: 
Topa Insurance Company 

Central District 
of California – 
Western Division 

2:20-cv-
03570 

TBD 

3 Plaintiffs: 
Prime Time Sports Grill, Inc., d/b/a Prime 
Time Sports Bar 
Defendant:  
Certain Underwriters At Lloyd’s London 

Middle District 
of Florida  

8:20-cv-
00771 

 

Judge Charlene 
Edwards 
Honeywell 

4 Plaintiffs: 
El Novillo Restaurant d/b/a DJJ Restaurant 
Corp.; El Novillo Restaurant d/b/a Triad 
Restaurant Corp., on behalf of themselves 
and all others similarly situated, 
Defendants: 
Certain Underwriters At Lloyd’s London; 
Underwriters At Lloyd’s London Known As 
Syndicate XLC 2003, AFB 2623, AFB 263, 
BRT 2987, BRT 2988, WRB 1967, MSP 
318 

Southern District 
of Florida 

1:20-cv-
21525 

District Judge 
Ursula Ungaro 
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Case Captions 

 
Court 

Civil 
Action 

No. 
Judge 

5 Plaintiffs: 
Big Onion Tavern Group, LLC; Headquarters 
Beercade LLC; Machine 1846 LLC; The New 
400 LLC; Harper Theater LLC; Welcome Back 
LLC; Legacy Hospitality LLC; McBrides Aurora 
Inc.; McBride’s Pub Inc.; McBride’s on 52 Inc.; 
Homeslyce Is Where the Heart Is LLC; 3458 
Norclark Restaurant LLC; Happy Camper 
Pizzeria LLC; 1913 Northco LLC 
Defendant: 
Society Insurance, Inc. 

Northern 
District of 
Illinois ( 

1:20-
cv-
02005 

District Judge 
Edmond E. 
Chang 

6 Plaintiffs: 
Billy Goat Tavern I, Inc.; Billy goat Midwest, 
LLC; Billy Goat North II, Inc.; Billy Goat VI, 
Inc.; Billy Goat Inn, Inc.; Billy Goat Tavern West, 
LLC; all d/b/a Billy Goat Tavern, and all others 
similarly situated 
Defendant: 
Society Insurance 

Northern 
District of 
Illinois 

1:20-
cv-
02068 

Senior District 
Judge Harry D. 
Leinenweber 

7 Plaintiff: 
Sandy Point Dental PC  
Defendants: 
The Cincinnati Insurance Company; The 
Cincinnati Casualty Company; The Cincinnati 
Indemnity Company; The Cincinnati Insurance 
Companies 

Northern 
District of 
Illinois 

1:20-
cv-
02160 

Honorable 
Robert W. 
Gettleman 

8 Plaintiffs: 
Gio Pizzeria & Bar Hospitality, LLC; Gio 
Pizzeria Boca, LLC, individually and on behalf of 
all others similarly situated 
Defendants: 
Certain Underwriters At Lloyd’s London 
Subscribing to Policy Numbers ARP-74910-20 
and ARP-75209-20 

Southern 
District of 
New York  

1:20-
cv-
03107 

District Judge 
Ronnie Abrams 
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Case Captions 

 
Court 

Civil 
Action 

No. 
Judge 

9 Plaintiffs: 
Bridal Expressions LLC, individually 
and on behalf of all others similarly 
situated 
Defendant: 
Owners Insurance Company 

Northern District 
of Ohio  

1:20-cv-
00833 

District Judge 
Solomon Oliver, 
Jr. 

10 Plaintiff: 
Troy Stacy Enterprises Inc., 
individually and on behalf of all others 
similarly situated 
Defendant: 
The Cincinnati Insurance Company 

Southern District 
of Ohio  

1:20-cv-
00312 

Judge Matthew 
W. McFarland 

11 Plaintiff: 
Dakota Ventures, LLC d/b/a Kokopelli 
Grill and Coyote BBQ Pub, 
individually and on behalf of all others 
similarly situated 
Defendant: 
Oregon Mutual Insurance Co. 

District of 
Oregon  

3:20-cv-
00630 

Chief Judge 
Marco A. 
Hernandez 

12 Plaintiff: 
LH Dining L.L.C., doing business as 
River Twice Restaurant 
Defendant: 
Admiral Indemnity Company 

Eastern District 
of Pennsylvania  

2:20-cv-
01869 

District Judge 
Timothy J. 
Savage 

13 Plaintiff: 
Newchops Restaurant Comcast LLC, 
doing business as Chops 
Defendant: 
Admiral Indemnity Company 

Eastern District 
of Pennsylvania  

2:20-cv-
01949 

District Judge 
Timothy J. 
Savage 

14 Plaintiff: 
SCGM, Inc. d/b/a Star Cinema Grill; 
Hollywood Plams Cinema; District 
Theater; State Fare Restaurant 
Defendants: 
Certain Underwriters at Lloyd's 

Southern District 
of Texas 

4:20-cv-
01199 

Judge David 
Hittner 

15 Plaintiff: 
Christie Jo Berkseth-Rojas DDS, 
individually and on behalf of all others 
similarly situated 
Defendant: 
Aspen American Insurance Company 

Northern District 
of Texas  

3:20-cv-
00948 

Senior District 
Judge Sidney A. 
Fitzwater 
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Case Captions 

 
Court 

Civil 
Action 

No. 
Judge 

16 Plaintiffs: 
Rising Dough Inc. d/b/a Madison Sourdough; 
Willy McCoys of Albertville LLC; Willy McCoys 
of Andover LLC; Willy McCoys  of Chaska LLC; 
Willy McCoys  of Shakopee LLC; Whiskey Jacks 
of Ramsey LLC d/b/a Willy McCoys Ramsey, 
individually and on behalf of all others similarly 
situated 
Defendant: 
Society Insurance 

Eastern 
District of 
Wisconsin  

2:20-
cv-
00623 

Magistrate 
Judge 
William E. 
Duffin 
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BEFORE THE UNITED STATES JUDICIAL PANEL 
ON MULTIDISTRICT LITIGATION 

 
IN RE: COVID-19 BUSINESS )  
INTERRUPTION PROTECTION )  MDL No. 2942 
INSURANCE LITIGATION )  
 

STATEMENT REGARDING ORAL ARGUMENT 
 

Counsel for Plaintiffs Christie Jo Berkseth-Rojas DDS; Bridal Expressions LLC; Caribe 

Restaurant & Nightclub, Inc. (d/b/a Laz Luz Ultralounge); Dakota Ventures, LLC d/b/a 

Kokopelli Grill and Coyote BBQ Pub); GIO Pizzeria & Bar Hospitality, LLC; GIO Pizzeria 

Boca, LLC; Rising Dough, Inc. (d/b/a Madison Sourdough); Willy McCoys of Albertville LLC; 

Willy McCoys of Shakopee LLC (d/b/a McCoys Copper Pint); Whiskey Jacks of Ramsey, LLC 

(d/b/a Willy McCoys Ramsey); and Troy Stacy Enterprises Inc. (d/b/a/ Craft & Vinyl) 

(“Movants”) respectfully request oral argument before this Judicial Panel on Multidistrict 

Litigation (“Panel”) with regard to the above-referenced matter.  Oral argument will assist the 

Panel in understanding the issues and challenges raised in this complex litigation. 

Movants are Plaintiffs in seven of the sixteen federal cases filed by businesses who have 

been denied business interruption loss insurance coverage due to government-ordered social 

quarantining measures in response to the COVID-19 pandemic. Movants assert that as this 

pandemic unfolds, the federal judiciary should respond with a cohesive and efficient judicial 

methodology to address insurance coverage for these losses, rather than risking inconsistent 

decisions on pre-trial issues and duplication of efforts in different federal courts. Because the 

volume of cases is due to sharply increase, oral argument also would allow the Movants to 

update the Panel on the number of filed cases. 

Oral argument would respectfully assist the Panel in understanding how transferring, 
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coordinating and consolidating these matters will enhance judicial efficiency, streamline 

discovery, and ultimately serve as a more just and efficient method of litigation. 

Therefore, Movants respectfully request that this Panel grant their request for oral 

argument. 

 

Dated:  April 21, 2020   Respectfully submitted, 

/s/ Adam J. Levitt    
Adam J. Levitt 
John E. Tangren 
Amy E. Keller 
Daniel R. Ferri 
Mark Hamill 
Laura E. Reasons 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 
alevitt@dicellolevitt.com 
jtangren@dicellolevitt.com 
akeller@dicellolevitt.com 
dferri@dicellolevitt.com 
mhamill@dicellolevitt.com 
lreasons@dicellolevitt.com 

 
Mark A. DiCello 
Kenneth P. Abbarno 
Mark Abramowitz 
DICELLO LEVITT GUTZLER LLC 
7556 Mentor Avenue 
Mentor, Ohio  44060 
Telephone:  440-953-8888 
madicello@dicellolevitt.com 
kabbarno@dicellolevitt.com 
mabramowitz@dicellolevitt.com 
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Mark Lanier 
Alex Brown 
Ralph (Skip) McBride 
THE LANIER LAW FIRM PC 
10940 West Sam Houston Parkway North 
Suite 100 
Houston, Texas  77064 
Telephone:  713-659-5200 
WML@lanierlawfirm.com 
alex.brown@lanierlawfirm.com 
Skip.McBride@lanierlawfirm.com 
 
Timothy W. Burns 
Jeff J. Bowen 
Jesse J. Bair 
Freya K. Bowen 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin 53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com 
jbowen@bbblawllp.com 
jbair@bbblawllp.com 
fbowen@bbblawllp.com 

 
Douglas Daniels 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 
 
Counsel for Movants 
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BEFORE THE UNITED STATES JUDICIAL PANEL  
ON MULTIDISTRICT LITIGATION 

 
IN RE: COVID-19 BUSINESS ) 
INTERRUPTION PROTECTION )  MDL No. 2942 
INSURANCE LITIGATION )  
 

PROOF OF SERVICE 
 

In compliance with Rule 4.1(a) of the Rules of Procedure for the United States Judicial 
Panel on Multidistrict Litigation, I hereby certify that copies of the foregoing Subsequent Motion 
for Transfer, Schedule of Actions, Statement Regarding Oral Argument, and Proof of Service 
will be served on April 21, 2020 to the following via U.S. mail and e-mail: 
 
Via U.S. mail: 
 
Clerk, Northern District of Alabama 
Hugo L. Black United States Courthouse 
1729 5th Avenue North 
Birmingham, AL 35203 
 
Clerk, Central District of California 
Edward R. Roybal Federal Building & United States Courthouse 
255 East Temple Street 
Los Angeles, CA 90012 
 
Clerk, Middle District of Florida 
Sam M. Gibbons United States Courthouse 
801 North Florida Avenue 
Tampa, FL 33602 
 
Clerk, Southern District of Florida 
Wilkie D. Ferguson, Jr. United States Courthouse 
400 North Miami Avenue 
Miami, FL 33128 
 
Clerk, Northern District of Illinois 
Everett McKinley Dirksen United States Courthouse 
219 South Dearborn Street 
Chicago, IL 60604 
 
Clerk, Southern District of New York 
Daniel Patrick Moynihan United States Courthouse 
500 Pearl Street 
New York, NY 10007 
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Clerk, Northern District of Ohio 
Carl B. Stokes United States Courthouse 
801 West Superior Avenue 
Cleveland, OH 44113 
 
Clerk, Southern District of Ohio 
Potter Stewart United States Courthouse 
100 East Fifth Street 
Cincinnati, OH 45202 
 
Clerk, District of Oregon 
Mark O. Hatfield United States Courthouse 
1000 S.W. Third Avenue 
Portland, OR 97204 
 
Clerk, Eastern District of Pennsylvania 
James A. Byrne United States Courthouse 
601 Market Street 
Philadelphia, PA 19106 
 
Clerk, Northern District of Texas 
United States District Court 
1100 Commerce Street 
Dallas, TX 75242 
 
Clerk, Southern District of Texas 
United States Courthouse 
515 Rusk Street 
Houston, TX 77002 
 
Clerk, Eastern District of Wisconsin 
United States Federal Building and Courthouse 
517 East Wisconsin Avenue 
Milwaukee, WI 53202 
 
Admiral Indemnity Company 
301 Route 17 North 
Suite 900 
Rutherford, NJ 07070 
 
Aspen American Insurance Company 
175 Capital Boulevard 
Suite 100 
Rocky Hill, CT 06067 
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The Cincinnati Insurance Company 
The Cincinnati Casualty Company 
The Cincinnati Indemnity Company 
The Cincinnati Insurance Companies 
6200 South Gilmore Road 
Fairfield, OH 45014 
 
Oregon Mutual Insurance Company 
400 NE Baker Street 
McMinnville, OR 97128 
 
Owners Insurance Company 
6101 Anacapri Boulevard 
Lansing, MI 48917 
 
Society Insurance 
150 Camelot Drive 
PO Box 1029 
Fond Du Lac, WI 54935 
 
Topa Insurance Company 
24025 Park Sorrento 
Suite 300 
Calabasas, CA 91302 
 
Service was not accomplished on the “Certain Underwriters at Lloyd’s 
London,” defendants in Case Nos. 1:20-cv-21525 (S.D. Fla.), 1-20-cv-03107 
(S.D.N.Y.), 8:20-cv-00771 (M.D. Fla.), & 4:20-cv-01199 (S.D. Tex.), as their 
addresses could not be ascertained. 
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Via email: 
 
P. Ted Colquett 
COLQUETT LAW, LLC 
PO Box 59834 
Birmingham, AL 35259-0834 
205-245-4370 
Email: ted@colquettlaw.com 
 
R. Matt Glover 
Prince, Glover & Hayes P.C. 
701 Rice Mine Road North 
Tuscaloosa, AL 35406 
205-345-1234 
Fax: 205-752-6313 
Email: mglover@princelaw.net 
 
Attorneys for Wagner Shoes LLC 
 
Hannah E. Austin 
Michael Vincent Laurato 
Austin & Laurato, PA 
1902 W Cass St 
Tampa, FL 33606-1232 
813-258-0624 
Fax: 813-258-4625 
Email: haustin@austinlaurato.com 
Email: mlaurato@austinlaurato.com 
 
Attorneys for Prime Time Sports Grill, Inc. 
 

Case MDL No. 2942   Document 4-4   Filed 04/21/20   Page 4 of 8



Benjamin Jacobs Widlanski 
Gail Ann McQuilkin 
Javier Asis Lopez 
Robert J. Neary 
Harley Shepard Tropin 
Kozyak Tropin Throckmorton LLP 
2525 Ponce De Leon Boulevard 
9th Floor 
Miami, FL 33134 
305-372-1800 
Fax: 305-372-3508 
Email: bwidlanski@kttlaw.com 
Email: gam@kttlaw.com 
Email: jal@kttlaw.com 
Email: rn@kttlaw.com 
Email: hst@kttlaw.com 
 
Attorneys for El Novillo Restaurant 
 
Christopher J. O'Malley 
Patrick M. Collins 
King & Spalding LLP 
353 N. Clark 
12th Floor 
Chicago, IL 60654 
312 995-6333 
Email: comalley@kslaw.com 
Email: pcollins@kslaw.com 
 
Shelby S. Guilbert, Jr. 
Joseph M. Englert 
King & Spalding LLP 
1180 Peachtree Street, NE 
Atlanta, GA 30309 
404 572-4600 
Email: sguilbert@kslaw.com 
Email: jenglert@kslaw.com 
 
Attorneys for Big Onion Tavern Group, LLC, Headquarters Beercade LLC, 
Machine 1846 LLC, The New 400 LLC, Harper Theater LLC, Welcome 
Back LLC, Legacy Hospitality LLC, Mcbrides Aurora Inc., Homeslyce Is 
Where The Heart Is LLC, 3458 Norclark Restaurant LLC, Happy Camper 
Pizzeria LLC, 1913 Northco LLC, Mcbride’s Pub Inc., and Mcbride’s On 52 
Inc. 
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Christopher J. Esbrook 
Michael Stephan Kozlowski , Jr 
Esbrook Law, LLC 
77 W. Wacker Dr. Suite 4500 
Chicago, IL 60601 
(312) 319-7681 
Email: christopher.esbrook@esbrooklaw.com 
Email: michael.kozlowski@esbrooklaw.com 
 
James Henry Podolny 
Robert R Duncan 
Duncan Law Group, Llc 
161 North Clark Street 
Suite 2550 
Chicago, IL 60601 
(312) 202-3281 
Email: jp@duncanlawgroup.com 
Email: rrd@duncanlawgroup.com 
 
Attorneys for Billy Goat Tavern I, Inc., Billy Goat Midwest, LLC, Billy Goat 
North II, Inc., Billy Goat VI, Inc., Billy Goat Inn, Inc., Billy Goat Tavern 
West, LLC 
 
Charles Aaron Silverman 
Charles Aaron Silverman PC 
1601 Sherman Ave #520 
Evanston, IL 60201 
312 526 3201 
Email: chsilvlaw@yahoo.com 
 
Attorney for Sandy Point Dental PC 
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Richard M. Golomb 
Golomb & Honik 
1835 Market Street 
Suite 2900 
Philadelphia, PA 19103 
215-985-9177 
Fax: 215-985-4169 
Email: rgolomb@golombhonik.com 
 
Arnold Levin 
Frederick Longer 
Daniel Levin 
Levin Sedran & Berman, L.L.P. 
510 Walnut Street, Suite 500 
Philadelphia, PA 19106 
(215) 592-1500 
Email: alevin@lfsblaw.com 
Email: flonger@lfsblaw.com 
Email: dlevin@lfsblaw.com 
 
Attorneys for LH Dining L.L.C. and Newchops Restaurant Comcast LLC 
 
Michael A Hawash 
Walter J. Cicack 
Jeremy Gaston 
Jeremy M. Masten 
Hawash Cicack & Gaston LLP 
3401 Allen Parkway 
Suite 200 
Houston, TX 77019 
713-658-9015 
Fax: 713-658-9007 
Email: mhawash@hcgllp.com 
Email: wcicack@hcgllp.com 
Email: jgaston@hcgllp.com 
Email: jmasten@hcgllp.com 
 
Attorneys for SCGM, Inc. 
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/s/ Adam J. Levitt    
Adam J. Levitt 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 
alevitt@dicellolevitt.com 
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1

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

WESTERN DIVISION 

WAGNER SHOES, LLC, 

Plaintiffs, 

v. 

AUTO-OWNERS INSURANCE 
COMPANY, 

Defendant. 

) 
) 
) 
) 
) 
) CASE NO. ______________ 
) 
) 
) 
) 

COMPLAINT FOR DECLARATORY JUDGMENT 

I 
PARTIES 

1. Plaintiff, WAGNER SHOES, LLC, is an Alabama limited liability

corporation authorized to and doing business in the state of Alabama at all times 

material to the Complaint. 

2. Defendant, AUTO-OWNERS INSURANCE COMPANY, is a

foreign insurance corporation headquartered in the state of Michigan and doing 

business in the state of Alabama at all times material to the Complaint.  

FILED 
 2020 Apr-07  AM 10:20
U.S. DISTRICT COURT

N.D. OF ALABAMA
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II 
JURISDICTION AND VENUE 

 3. This is a civil action seeking a declaratory judgment brought under the 

provisions of 28 U.S.C. § 2201 to declare the rights and other legal relations of any 

interested party seeking such declaration. The Court has jurisdiction of this action 

under the provisions of 28 U.S.C. § 1332 because the matter in controversy exceeds 

the sum or value of $75,000.00, exclusive of interest and costs, and is between 

citizens of different states. Venue is proper in the United States District Court for 

the Northern District of Alabama, Western Division, under 28 U.S.C. § 1391 

because the Defendant does business by agent in this judicial district, a substantial 

part of the events giving rise to the claim occurred in this district, and the Defendant 

is subject to personal jurisdiction in this district. 

III 
FACTUAL BACKGROUND 

A. 
COVID-19 

 4. This case arises during the 2020 COVID-19 Pandemic. 

 5. COVID-19 was first detected in Wuhan City, Hubei Province, China. 

Although the first infections were linked to a live animal market, the same is now 

spreading from person to person contact. The agent that causes COVID-19 spreads 

easily and sustainably in the community (community spread). This term was first 
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used in 1945. The Merriam-Webster Dictionary defines the same as “the spread of a 

contagious disease to individuals in a particular geographic location who have no 

known contact with other infected individuals or who have not recently traveled to 

an area where the disease has any documented cases.” 

 6. Thus, it is undisputed that community spread means people have been 

infected with COVID-19 in an area, including some who are not sure how or where 

they became infected. In addition to person to person spread, one may contract 

COVID-19 by touching a surface or object that has the infectious agent on it and 

then touching their own mouth, nose, or possibly their eyes. (Paragraphs 7 and 8 

sourced from coronavirus.gov and the Centers for Disease Control and Prevention.)   

 7. A study published in the October 2018 International Journal of 

Environmental Research and Public Health (sourced from the National Center for 

Biotechnology Information [NCBI], stated, “High-touch surfaces are recognized as 

a possible reservoir of infectious agents and their contamination can pose a risk also 

for the spread of multi-resistant organisms, hence they are recommended to be 

cleaned and disinfected on a more frequent schedule than minimal touch surfaces.” 

It is undisputed that COVID-19 can and will reside on everyday surfaces including 

those that are characterized as high-touch (tables, doorknobs, light switches, 

countertops, handles, desks, telephones, keyboards, toilets, faucets, sinks – 

anywhere on any surface on which one may leave a fingerprint). 
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 8. It is undisputed that “[c]leaning is the necessary first step of any 

sterilization or disinfection process (for high-touch surfaces). Cleaning is a form of 

decontamination that renders the environmental surface safe to handle or use” by 

removing organic matter and agents which interfere with microbial inactivation.   To 

disinfect the same, the Centers for Disease Control and Prevention (CDC) 

recommends the use of a disinfectant registered with the Environmental Protection 

Agency (EPA). The National Pesticide Information Center (NPIC) is linked to and 

referenced by the EPA in respect to using disinfectants to control COVID-19. The 

NPIC published and updated the following table on March 5, 2020 (Paragraphs 9 

and 10 sourced from the EPA, CDC, and NPIC.) 

 

 9. The survivability of the COVID-19 infectious agent on surfaces of 

different permeability depends on the surface in question and the environmental 

conditions (all of which will determine how long the property is affected). Already, 

trade organizations in the professional cleaning and supply industry are establishing 

protocols for the COVID-19 agent including the Global Risk Advisory Council 
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(GBAC, a division of ISSA) that recommends the use of personal protective 

equipment (PPE), tools, and equipment in the cleaning and disinfection process. 

 10. While researchers have been trying to determine whether the COVID-

19 agent can travel through the air, it is undisputed that evidence pointing to airborne 

transmission — in which the disease spreads in the much smaller particles from 

exhaled air, known as aerosols — is occurring, and precautions, such as increasing 

ventilation indoors, are recommended to reduce the risk of infection. And, according 

to the New England Journal of Medicine, COVID-19 aerosols can survive in the air 

for several hours without remediation (“remediation” being the action of reversing 

or stopping environmental damage). 

 11. It is undisputed that research supported by the Intramural Research 

Program of the National Institute of Allergy and Infectious Diseases, National 

Institutes of Health, published in the New England Journal of Medicine on March 

17, 2020, affirmatively indicates that aerosol and fomite (materials that are likely to 

carry infection such as clothes and furniture, for example) transmission of COVID-

19 is credible, since the virus can remain viable and infectious in aerosols for hours 

and on surfaces up to days. (Sourced from the New England Journal of Medicine on 

date indicated.) 

 

 

Case 7:20-cv-00465-GMB   Document 1   Filed 04/06/20   Page 5 of 13Case MDL No. 2942   Document 4-5   Filed 04/21/20   Page 6 of 17



 6

B. 
BUSINESS CLOSURES 

 12. It is undisputed that governments across the globe are imposing strict 

limitations and lockdowns on businesses and all forms of societal functions and 

interactions deemed non-essential in order to slow the community and aerosol 

spreads of COVID-19. From the macro perspective of limitations and lockdowns 

imposed by nations and states to the micro perspective of cities and communities, 

nothing in society or commerce has been left untouched. 

 13. And the same applies in this case. It is undisputed that on March 26, 

2020 (during the contractual term of the insurance policies between Plaintiff and 

Defendant), the City of Tuscaloosa, by and through Mayor Walt Maddox, issued an 

executive order extending to 24 hours per day a previous public safety curfew 

throughout the city. During this period all “non-essential businesses and services” 

are, without exception, ordered to close. The same include 

    

 

 

 

 

 14. Business closures are mandated to enforce “social distancing.” As 

explained by the World Health Organization (WHO), social distancing, sometimes 
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referred to as physical distancing, is a set of non-pharmaceutical interventions or 

measures taken to prevent the spread of a contagious disease by maintaining a 

physical distance between people and reducing the number of times people come 

into close contact with each other. The WHO acknowledges that social or physical 

distancing measures are “very hard socially and they’re very hard economically.”  

   15. It is undisputed that Plaintiff, WAGNER SHOE, LLC, owns and 

operates the retail store, Wagner’s Shoes for Kids. As a retail business, Plaintiff sells 

athletic, dress, and casual shoes to end users, the public, through brands such as 

Asics, Michael Kors, and Under Armour. It is undisputed that as a retailer, Wagner’s 

very economic survival is dependent on engaging and selling to local customers 

physically present in its store. The ongoing financial damage caused to small retail 

businesses similar to the Plaintiff is illustrated by the creation of the “Small Business 

Relief Fund” by the Chamber of Commerce of West Alabama: 
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C. 
INSURANCE POLICY 

 16. It is undisputed that at all times material to this Complaint, WAGNER 

SHOE possessed a Businessowners Policy (BP) contract of insurance (Policy 

Number 49-585-800-01) and a Commercial Umbrella Insurance Policy contract of 

insurance with AUTO-OWNERS.  

 17. Coverage A, “Businessowners Special Property Coverage Form (BP 00 

02 01 87),” states Auto-Owners “will pay for direct physical loss of or damage to 

Covered Property at the premises described in the Declarations caused by or 

resulting from any Covered Cause of Loss.” Coverage A further states that “Covered 

Causes of Loss” includes “RISKS OF DIRECT PHYSICAL LOSS” unless 

excluded. Same includes “Business Income” and “Extra Expense” coverage.  

 18. It is undisputed that Wagner’s Shoes for Kids is “covered property” at 

the premises described in the policy and that “covered property” includes the 

buildings and structures as well as “permanently installed fixtures” and “personal 

property used to maintain or service the building.” It is undisputed that Coverage A 

further states that “business personal property” located in or on the premises 

including property owned by the insured and used in its business is “covered 

property.”  
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 19. It is undisputed this contract of insurance is an “All-Risk” policy. When 

a property insurance policy, including that between Plaintiff and Defendant, is 

written on an all-risk basis (with or without the word “all”), the insured only has the 

burden to show (a) the existence of the policy and (b) a loss to covered property. The 

insured is not required to establish the cause of loss. Rather, the burden of proof as 

to causation unequivocally shifted to the insurer even though the policy may not say 

so.  

 20. Once the insured, Wagner Shoe, fulfills these minimal requirements, 

the insurer, Auto-Owners, if it wishes to preclude coverage, must then prove that the 

claim is excluded from coverage. (Sourced from “Insurance Contract Analysis,” 

Wiening and Malecki, American Institute for Chartered Property Casualty 

Underwriters [CPCU], 1992.  See, also, “Legal Concepts of Insurance,” Lustig 

(2010): In the case of all risk insurance, the burden of proof is generally held to be 

favorable to the insured to establish some casualty. The burden then shifts to the 

insurer to prove that the loss fell within some excepted cause.)  

 21. It is undisputed that WAGNER SHOE communicated with its 

Tuscaloosa insurance broker (Fitts Agency, Inc.) on March 27, 2020, and extended 

a claim for contractual property, business interruption, and other damages due to the 

civil authority action taken by the City of Tuscaloosa and ongoing property damage 
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caused by the COVID-19 agent. Plaintiff was informed there was no coverage for 

the same, but that it could pursue the matter. 

(1) 
Business Interruption Insurance 

 22. Business interruption insurance protects against economic losses 

resulting from a business’s inability to put insured property damaged by a covered 

peril to its normal use. This coverage typically indemnifies for loss of revenue that 

would have been earned had there been no business interruption and the continuing 

normal operating expenses incurred during the time it takes to restore the damaged 

property. Typical requirements for a recoverable business interruption loss include 

(a) physical damage to (b) insured property (c) caused by a covered loss, (d) resulting 

in a quantifiable business insurance loss (e) during the time period it takes to 

remediate or restore the same.  

 (2) 
Direct Physical Loss 

 23. Direct physical loss can exist without actual destruction of property or 

structural damage to property: in analogous circumstances to the COVID-19 agent, 

the presence of harmful substances at or on a property can constitute “property 

damage” or “direct physical loss” that triggers first party property coverage. For 

instance, ammonia accidently released into a facility, renders the building unsafe 

until it can be aired out and cleaned: covered property damage has occurred. If the 
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presence of harmful substances renders the property uninhabitable or unusable, the 

coverage requirement of direct physical loss as a necessary condition has been met.  

(3) 
Closure by Civil Authority 

 24. Commercial property policies may include coverage for losses caused 

by forced closure of property by civil authority. The coverage applies when an 

insured is unable to access its property due to a government order as a result of 

physical damage to insured or adjacent property.  

COUNT I 
DECLARATORY JUDGMENT 

 25. There is a justiciable controversy which exists between the parties to 

the Complaint in that the Defendant, AUTO-OWNERS INSURANCE 

COMPANY, denies that there is any coverage for the factual matters alleged herein. 

Plaintiff, WAGNER SHOE, maintains there is coverage for the same.  

 26. An actual case or controversy exists regarding the rights and obligations 

under the policy of insurance at issue to reimburse Plaintiff for the full amount of 

losses directly caused by the COVID-19 agent and the business interruption caused 

by the closure orders. Thus, WAGNER SHOE requests that a declaratory judgment 

be entered as follows: 

 A. By incorporating the Complaint’s factual allegations by reference and 

as if fully set out in this paragraph, a declaration that WAGNER SHOE has proven 
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the existence of an insurance policy between the same and Defendant and has proven 

a loss to covered property. 

 B. By incorporating the Complaint’s factual allegations by reference and 

as if fully set out in this paragraph, a declaration that all losses incurred by 

WAGNER SHOE related to the COVID-19 agent and business interruption caused 

by current and ongoing closure orders are insured losses under Plaintiff’s policy of 

insurance. 

 C. By incorporating the Complaint’s factual allegations by reference and 

as if fully set out in this paragraph, a declaration that AUTO-OWNERS is obligated 

to pay Plaintiff for the full amount of losses incurred and to be incurred in connection 

with its covered business losses and expenses related to the COVID-19 agent and 

current and ongoing closure orders. 

Respectfully submitted, 
 

/s/ R. Matt Glover (asb-7828-a43g) 
R. Matt Glover  
Prince Glover Hayes 
1 Cypress Point 
701 Rice Mine Road North 
Tuscaloosa, Alabama 35406 
Phone: (205) 345-1234 
Fax: (205) 752-6313 
Email: mglover@princelaw.net 
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/s/ Ted Colquett (asb-4624-t58p) 
Ted Colquett   
COLQUETT LAW, LLC  
Post Office Box 59834 

      2917 Central Avenue, Suite 305 
      Birmingham, Alabama 35259-0834  
      Phone: (205) 245-4370 
      Email:  ted@colquettlaw.com 
      
 

DEFENDANTS TO BE SERVED VIA CERTIFIED MAIL, RETURN 
RECEIPT REQUESTED 

 
Auto-Owners Insurance Company 
c/o Sandra McCollough 
5915 Carmichael Road 
Montgomery, Alabama 36117 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 
 

CARIBE RESTAURANT & 
NIGHTCLUB, INC., 
individually and on behalf of 
all others similarly situated, 
 
 Plaintiff, 
 
v. 
 
TOPA INSURANCE 
COMPANY, 
 
 Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

     ) 

Case No.  20-3570 
 
 
 
CLASS ACTION COMPLAINT 
FOR: 
(1) BREACH OF CONTRACT; and 
(2) DECLARATORY JUDGMENT 
 
 
 
DEMAND FOR JURY TRIAL 
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Plaintiff Caribe Restaurant & Nightclub, Inc. (d/b/a Laz Luz Ultralounge) 

(“Caribe”), individually and on behalf of the other members of the below-defined 

nationwide classes (collectively, the “Class”), brings this class action against 

Defendant Topa Insurance Company (“Topa”), and in support thereof states the 

following: 

I.  NATURE OF THE ACTION 

1. Plaintiff Caribe owns and operates La Luz Ultralounge (“La Luz”), a 

restaurant and nightclub, located in Bonita, California.  La Luz has served the San 

Diego community since 2004.  It’s existence, however, is now threatened by 

COVID-19 (a.k.a. the “coronavirus” or “SARS-CoV-2”). 

2. To protect its businesses in the event that it suddenly had to suspend 

operations for reasons outside of its control, or if it had to act in order to prevent 

further property damage, Plaintiff purchased insurance coverage from Topa, 

including special property coverage, as set forth in Topa’s Businessowner’s 

Business Income (and Extra Expense) Coverage Form (Form CP 00 30 10 02) 

(“Special Property Coverage Form”).  

3. Topa’s Special Property Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of 

operations following loss to property. 

4. Topa’s Special Property Coverage Form also provides “Civil 

Authority” coverage, which promises to pay for loss caused by the action of a civil 

authority that prohibits access to the insured premises. 

5. Topa’s Special Property Coverage Form also provides “Extra Expense” 

coverage, which promises to pay the expense incurred to minimize the suspension 

of business and to continue operations. 

6. Topa’s Special Property Coverage Form, under a section entitled 

“Duties in the Event of Loss” mandates that Topa’s insured “must see that the 

following are done in the event of loss. . . [t]ake all reasonable steps to protect the 
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Covered Property from further damage and keep a record of your expenses necessary 

to protect the Covered Property, for consideration in the settlement of the claim.”  

This is commonly referred to as “Sue and Labor” coverage. 

7. Unlike many policies that provide Business Income coverage (also 

referred to as “business interruption” coverage), Topa’s Special Property Coverage 

Form does not include, and is not subject to, any exclusion for losses caused by the 

spread of viruses or communicable diseases.   

8. Plaintiff was forced to suspend or reduce business at La Luz due to 

COVID-19 and the resultant closure orders issued by civil authorities in California.   

9. Upon information and belief, Topa has, on a widescale and uniform 

basis, refused to pay its insureds under its Business Income, Civil Authority, Extra 

Expense, and Sue and Labor coverages for losses suffered due to COVID-19, any 

orders by civil authorities that have required the necessary suspension of business, 

and any efforts to prevent further property damage or to minimize the suspension of 

business and continue operations.  Indeed, Topa has denied Plaintiff’s claim under 

its Topa policy. 

II. JURISDICTION AND VENUE 

10. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 

1332, because Defendant and at least one member of the Class are citizens of 

different states and because: (a) the Class consists of at least 100 members; (b) the 

amount in controversy exceeds $5,000,000 exclusive of interest and costs; and (c) 

no relevant exceptions apply to this claim.  

11. Venue is proper in this District under 28 U.S.C. § 1391, because 

Defendant resides in this District and a substantial portion of the acts and conduct 

giving rise to the claims occurred within the District.  
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III. THE PARTIES 

Plaintiff 

12. Plaintiff Caribe is a California corporation, with its principal place of 

business in Bonita, California.  Caribe owns and operates La Luz nightclub in 

Bonita. 

Defendant 

13. Defendant Topa is an insurance company organized under the laws of 

the State of California, with its principal place of business in Calabasas, California.  

It is authorized to write, sell, and issue insurance policies providing property and 

business income coverage in California.  At all times material hereto, Topa 

conducted and transacted business through the selling and issuing of insurance 

policies within California, including, but not limited to, selling and issuing property 

coverage to Plaintiff. 

IV. FACTUAL BACKGROUND 

A. The Special Property Coverage Form 

14. In return for the payment of a premium, Topa issued Policy No. PC-

6606802 to Plaintiff for a policy period of May 18, 2019 to May 18, 2020, including 

a Businessowners Special Property Coverage Form.  Policy No. PC-6606802 is 

attached hereto as Exhibit A.  Plaintiff has performed all of its obligations under 

Policy No. PC-6606802, including the payment of premiums.  The Covered 

Property, with respect to the Special Property Coverage Form, is the La Luz 

Ultralounge at 5080 Bonita Road, Bonita, California  91902.   

15. In many parts of the world, property insurance is sold on a specific peril 

basis.  Such policies cover a risk of loss if that risk of loss is specifically listed (e.g., 

hurricane, earthquake, H1N1, etc.).  Most property policies sold in the United States, 

however, including those sold by Topa, are all-risk property damage policies.  These 

types of policies cover all risks of loss except for risks that are expressly and 

specifically excluded.  In the Special Property Coverage Form provided to Plaintiff, 
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under the heading “Covered Causes of Loss,” Topa agreed to “pay for direct physical 

loss” to Covered Property “unless the loss is excluded or limited by” the policy.   

16. In the policy, Topa did not exclude or limit coverage for losses from 

the spread of viruses.  The policy only contains an exclusion for so-called “NBCR 

Activity,” defined as an act involving the use, alleged use, threatened use, or 

dissemination of a “Nuclear, Biological, Bio-Chemical, Chemical or Radioactive 

agent, substance, material, device or weapon.” This exclusion applies to intentional 

acts taken to cause the dissemination of biological weapons or agents (or acts taken 

to hinder such intentional acts), not the natural spread of a virus.   

17. Losses due to COVID-19 are a Covered Cause of Loss under Topa 

policies with the Special Property Coverage Form.   

18. In the Special Property Coverage Form, Topa agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary suspension 

of its operations during the “period of restoration” caused by direct physical loss or 

damage.  A “slowdown or cessation” of business activities at the Covered Property 

is a “suspension” under the policy, for which Topa agreed to pay for loss of Business 

Income during the “period of restoration” that begins within 72 hours after the time 

of direct physical loss or damage. 

19. “Business Income” means net income (or loss) before tax that Plaintiff 

and the other Class members would have earned “if no physical loss or damage had 

occurred” as well as continuing normal operating expenses incurred. 

20. The presence of virus or disease can constitute physical damage to 

property, as the insurance industry has recognized since at least 2006.  When 

preparing so-called “virus” exclusions to be placed in some policies, but not others, 

the insurance industry drafting arm, ISO, circulated a statement to state insurance 

regulators that included the following: 

Disease-causing agents may render a product impure 
(change its quality or substance), or enable the spread of 
disease by their presence on interior building surfaces or 
the surfaces of personal property.  When disease-causing 
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viral or bacterial contamination occurs, potential claims 
involve the cost of replacement of property (for example, 
the milk), cost of decontamination (for example, interior 
building surfaces), and business interruption (time 
element) losses.  Although building and personal property 
could arguably become contaminated (often temporarily) 
by such viruses and bacteria, the nature of the property 
itself would have a bearing on whether there is actual 
property damage. An allegation of property damage may 
be a point of disagreement in a particular case. 

21. In the Special Property Coverage Form, Topa also agreed to pay 

necessary Extra Expense that its insureds incur during the “period of restoration” 

that the insureds would not have incurred if there had been no direct physical loss or 

damage to the Covered Property. 

22. “Extra Expense” includes expenses to avoid or minimize the 

suspension of business, continue operations, and to repair or replace property.   

23. Topa also agreed to “pay for the actual loss of Business Income” that 

Plaintiff sustains “and any Extra Expense caused by action of civil authority that 

prohibits access to” the Covered Property when a Covered Cause of Loss causes 

damage to property near the Covered Property, the civil authority prohibits access 

to property immediately surrounding the damaged property, the Covered Property is 

within the prohibited area,, and the civil authority action is taken “in response to 

dangerous physical conditions.”   

24. Topa’s Special Property Coverage Form, under a section entitled 

“Duties in the Event of Loss” mandates that Topa’s insured “must see that the 

following are done in the event of loss. . . [t]ake all reasonable steps to protect the 

Covered Property from further damage and keep a record of your expenses necessary 

to protect the Covered Property, for consideration in the settlement of the claim.”  

This is commonly referred to as “Sue and Labor” coverage. 

25. Losses caused by COVID-19 and the related orders issued by local, 

state, and federal authorities triggered the Business Income, Extra Expense, Civil 

Authority, and Sue and Labor provisions of the Topa policy.   
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B. The Covered Cause of Loss 

26. The presence of COVID-19 has caused civil authorities throughout the 

country to issue orders requiring the suspension of business at a wide range of 

establishments, including civil authorities with jurisdiction over Plaintiff’s business 

(the “Closure Orders”). 

1. The San Diego and California Closure Orders 

27. On March 16, 2020, San Diego County issued a civil authority order 

requiring the closure of bars in San Diego County and banning dine-in eating in San 

Diego County.  This order has been in effect since March 16, 2020 and is scheduled 

to remain in effect through at least April 30, 2020. 

28. On March 19, 2020, the State of California issued a civil authority order 

requiring the closure of bars in California and banning dine-in eating in California.  

This order has been in effect since March 19, 2020 and is in effect until further 

notice.    

29. The San Diego County and State of California Closure Orders were 

issued in response to the rapid spread of COVID-19 throughout California. 

30. Violations of the San Diego County and State of California Closure 

Orders are punishable by fine, imprisonment, or both. 

2. The Impact of COVID-19 and the Closure Orders 

31. The presence of COVID-19 caused direct physical loss of or damage to 

the covered property under the Plaintiff’s policies, and the policies of the other Class 

members, by denying use of and damaging the covered property, and by causing a 

necessary suspension of operations during a period of restoration.   

32. The Closure Orders, including the issuance of San Diego and California 

Closure Orders, prohibited access to Plaintiff and the other Class members’ Covered 

Property, and the area immediately surrounding Covered Property, in response to 

dangerous physical conditions resulting from a Covered Cause of Loss.   
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33. As a result of the presence of COVID-19 and the Closure Orders, 

Plaintiff and the other Class members lost Business Income and incurred Extra 

Expense.   

34. Caribe submitted a claim for loss to Topa under its policy due to the 

presence of COVID-19 and the Closure Orders, and Topa denied that claim.      

V. CLASS ACTION ALLEGATIONS 

35. Plaintiff brings this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 

23(b)(3), and 23(c)(4) of the Federal Rules of Civil Procedure, individually and on 

behalf of all others similarly situated. 

36. Plaintiff seeks to represent nationwide classes defined as: 
• All persons and entities that: (a) had Business Income 

coverage under a property insurance policy issued by 
Topa; (b) suffered a suspension of business related to 
COVID-19, at the premises covered by their Topa 
property insurance policy; (c) made a claim under their 
property insurance policy issued by Topa; and (d) were 
denied Business Income coverage by Topa for the 
suspension of business resulting from the presence or 
threat of COVID-19 (the “Business Income Breach 
Class”). 

• All persons and entities that: (a) had Civil Authority 
coverage under a property insurance policy issued by 
Topa; (b) suffered  loss of Business Income and/or Extra 
Expense caused by action of a civil authority; (c) made a 
claim under their property insurance policy issued by 
Topa; and (d) were denied Civil Authority coverage by 
Topa for the loss of Business Income and/or Extra 
Expense caused by a Closure Order (the “Civil Authority 
Breach Class”). 

• All persons and entities that: (a) had Extra Expense 
coverage under a property insurance policy issued by 
Topa; (b) sought to minimize the suspension of business 
in connection with COVID-19 at the premises covered by 
their Topa property insurance policy; (c) made a claim 
under their property insurance policy issued by Topa; and 
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(d) were denied Extra Expense coverage by Topa despite 
their efforts to minimize the suspension of business caused 
by COVID-19 (the “Extra Expense Breach Class”).  

• All persons and entities that: (a) had a Sue and Labor 
provision under a property insurance policy issued by 
Topa; (b) sought to prevent property damage caused by 
COVID-19 by suspending or reducing business 
operations, at the premises covered by their Topa property 
insurance policy; (c) made a claim under their property 
insurance policy issued by Topa; and (d) were denied Sue 
and Labor coverage by Topa in connection with the 
suspension of business caused by COVID-19 (the “Sue 
and Labor Breach Class”). 

• All persons and entities with Business Income coverage 
under a property insurance policy issued by Topa that 
suffered a suspension of business due to COVID-19 at the 
premises covered by the business income coverage (the 
“Business Income Declaratory Judgment Class”). 
 

• All persons and entities with Civil Authority coverage 
under a property insurance policy issued by Topa that 
suffered loss of Business Income and/or Extra Expense 
caused by a Closure Order (the “Civil Authority 
Declaratory Judgment Class”). 
 

• All persons and entities with Extra Expense coverage 
under a property insurance policy issued by Topa that 
sought to minimize the suspension of business in 
connection with COVID-19 at the premises covered by 
their Topa property insurance policy (the “Extra Expense 
Declaratory Judgment Class”). 

 
• All persons and entities with a Sue and Labor provision 

under a property insurance policy issued by Topa that 
sought to prevent property damage caused by COVID-19 
by suspending or reducing business operations, at the 
premises covered by their Topa property insurance policy 
(the “Sue and Labor Declaratory Judgment Class”). 
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37. Excluded from each defined Class is Defendant and any of its members, 

affiliates, parents, subsidiaries, officers, directors, employees, successors, or assigns; 

governmental entities; and the Court staff assigned to this case and their immediate 

family members.  Plaintiff reserves the right to modify or amend each of the Class 

definitions, as appropriate, during the course of this litigation. 

38. This action has been brought and may properly be maintained on behalf 

of each Class proposed herein under the criteria of Rule 23 of the Federal Rules of 

Civil Procedure. 

39. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The 

members of each defined Class are so numerous that individual joinder of all Class 

members is impracticable.  While Plaintiff is informed and believes that there are 

thousands of members of each Class, the precise number of Class members is 

unknown to Plaintiff but may be ascertained from Defendant’s books and records.  

Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic 

mail, internet postings, and/or published notice.  

40. Commonality and Predominance—Federal Rule of Civil 

Procedure 23(a)(2) and 23(b)(3).  This action involves common questions of law 

and fact, which predominate over any questions affecting only individual Class 

members, including, without limitation: 

a. Topa issued all-risk policies to the members of the Class in exchange 

for payment of premiums by the Class members; 

b. whether the Class suffered a covered loss based on the common 

policies issued to members of the Class; 

c. whether Topa wrongfully denied all claims based on COVID-19;  

d. whether Topa’s Business Income coverage applies to a suspension of 

business caused by COVID-19; 
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e. whether Topa’s Civil Authority coverage applies to a loss of Business 

Income caused by the orders of state governors requiring the 

suspension of business as a result of COVID-19;  

f. whether Topa’s Extra Expense coverage applies to efforts to minimize 

a loss caused by COVID-19; 

g. whether Topa’s Sue and Labor provision applies to require Topa to 

pay for efforts to reduce damage caused by COVID-19; 

h. whether Topa has breached its contracts of insurance through a 

blanket denial of all claims based on business interruption, income 

loss or closures related to COVID-19 and the related closures; and 

i. whether Plaintiff and the Class are entitled to an award of reasonable 

attorney fees, interest and costs. 

41. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s 

claims are typical of the other Class members’ claims because Plaintiff and the other 

Class members are all similarly affected by Defendant’s refusal to pay under its 

Business Income, Civil Authority, Extra Expense, and Sue and Labor coverages.  

Plaintiff’s claims are based upon the same legal theories as those of the other Class 

members.  Plaintiff and the other Class members sustained damages as a direct and 

proximate result of the same wrongful practices in which Defendant engaged.   

42. Adequacy of Representation—Federal Rule of Civil Procedure 

23(a)(4). Plaintiff is an adequate Class representative because their interests do not 

conflict with the interests of the other Class members who they seek to represent, 

Plaintiff has retained counsel competent and experienced in complex class action 

litigation, including successfully litigating class action cases similar to this one, 

where insurers breached contracts with insureds by failing to pay the amounts owed 

under their policies, and Plaintiff intends to prosecute this action vigorously.  The 

interests of the above-defined Classes will be fairly and adequately protected by 

Plaintiff and their counsel.  
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43. Inconsistent or Varying Adjudications and the Risk of 

Impediments to Other Class Members’ Interests—Federal Rule of Civil 

Procedure 23(b)(1).  Plaintiff seeks class-wide adjudication as to the interpretation, 

and resultant scope, of Defendant’s Business Income, Civil Authority, Extra 

Expense, and Sue and Labor coverages.  The prosecution of separate actions by 

individual members of the Classes would create an immediate risk of inconsistent or 

varying adjudications that would establish incompatible standards of conduct for the 

Defendant.  Moreover, the adjudications sought by Plaintiff could, as a practical 

matter, substantially impair or impede the ability of other Class members, who are 

not parties to this action, to protect their interests. 

44. Declaratory and Injunctive Relief—Federal Rule of Civil 

Procedure 23(b)(2).  Defendant acted or refused to act on grounds generally 

applicable to Plaintiff and the other Class members, thereby making appropriate final 

injunctive relief and declaratory relief, as described below, with respect to the Class 

members. 

45. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class 

action is superior to any other available means for the fair and efficient adjudication 

of this controversy, and no unusual difficulties are likely to be encountered in the 

management of this class action.  Individualized litigation creates a potential for 

inconsistent or contradictory judgments and increases the delay and expense to all 

parties and the court system.  By contrast, the class action device presents far fewer 

management difficulties, and provides the benefits of single adjudication, economy 

of scale, and comprehensive supervision by a single court. 
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VI. CLAIMS FOR RELIEF 

COUNT I 
BREACH OF CONTRACT -- BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Breach Class) 

46. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

47. Plaintiff brings this Count individually and on behalf of the other 

members of the Business Income Breach Class. 

48. Plaintiff’s Topa policy, as well as those of the other Business Income 

Breach Class members, are contracts under which Topa was paid premiums in 

exchange for its promise to pay Plaintiff and the other Business Income Breach Class 

members’ losses for claims covered by the policy. 

49. In the Special Property Coverage Form, Topa agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary suspension 

of its operations during the “period of restoration.”   

50. A “slowdown or cessation” of business activities at the Covered 

Property is a “suspension” under the policy, for which Topa agreed to pay for loss 

of Business Income during the “period of restoration” that begins within 72 hours 

after the time of direct physical loss or damage. 

51. “Business Income” means net income (or loss) before tax that Plaintiff 

and the other Business Income Breach Class members would have earned “if no 

physical loss or damage had occurred” as well as continuing normal operating 

expenses incurred. 

52. COVID-19 caused direct physical loss and damage to Plaintiff and the 

other Business Income Breach Class members’ Covered Properties, requiring 

suspension of operations at the Covered Properties.  Losses caused by COVID-19 

thus triggered the Business Income provision of Plaintiff and the other Business 

Income Breach Class members’ Topa policies.   
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53. Plaintiff and the other Business Income Breach Class members have 

complied with all applicable provisions of their policies and/or those provisions have 

been waived by Topa or Topa is estopped from asserting them, and yet Topa has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and 

unambiguous terms. 

54. By denying coverage for any Business Income losses incurred by 

Plaintiff and the other Business Income Breach Class members in connection with 

the COVID-19 pandemic, Topa has breached its coverage obligations under the 

policies. 

55. As a result of Topa’s breaches of the policies, Plaintiff and the other 

Business Income Breach Class members have sustained substantial damages for 

which Topa is liable, in an amount to be established at trial. 

COUNT II 
BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 
56. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

57. Plaintiff brings this Count individually and on behalf of the other 

members of the Civil Authority Breach Class. 

58. Plaintiff’s Topa insurance policy, as well as those of the other Civil 

Authority Breach Class members, are contracts under which Topa was paid 

premiums in exchange for its promise to pay Plaintiff and the other Civil Authority 

Breach Class members’ losses for claims covered by the policy. 

59. Topa agreed to “pay for the actual loss of Business Income” that 

Plaintiff sustains “and any Extra Expense caused by action of civil authority that 

prohibits access to” the Covered Property when a Covered Cause of Loss causes 

damage to property near the Covered Property, the civil authority prohibits access 

to property immediately surrounding the damaged property, the Covered Property is 
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within the prohibited area, and the civil authority action is taken “in response to 

dangerous physical conditions.”  

60. The Closure Orders triggered the Civil Authority provision under 

Plaintiff and the other members of the Civil Authority Breach Class’s Topa 

insurance policies. 

61. Plaintiff and the other members of the Civil Authority Breach Class 

have complied with all applicable provisions of the policies, and/or those provisions 

have been waived by Topa, or Topa is estopped from asserting them, and yet Topa 

has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms. 

62. By denying coverage for any business losses incurred by Plaintiff and 

other members of the Civil Authority Breach Class in connection with the Closure 

Orders and the COVID-19 pandemic, Topa has breached its coverage obligations 

under the policies. 

63. As a result of Topa’s breaches of the policies, Plaintiff and the other 

members of the Civil Authority Breach Class have sustained substantial damages for 

which Topa is liable, in an amount to be established at trial.  

COUNT III 
BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Breach Class) 

64. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

65. Plaintiff brings this Count individually and on behalf of the other 

members of the Extra Expense Breach Class. 

66. Plaintiff’s Topa insurance policy, as well as those of the other Extra 

Expense Breach Class members, are contracts under which Topa insurance was paid 

premiums in exchange for its promise to pay Plaintiff and the other Extra Expense 

Breach Class members’ losses for claims covered by the policy. 

Case 2:20-cv-03570   Document 1   Filed 04/17/20   Page 15 of 27   Page ID #:15Case MDL No. 2942   Document 4-6   Filed 04/21/20   Page 16 of 30



 

- 15 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

67. In the Special Property Coverage Form, Topa also agreed to pay 

necessary Extra Expense that its insureds incur during the “period of restoration” 

that the insureds would not have incurred if there had been no direct physical loss or 

damage to the Covered Property. 

68. “Extra Expense” includes expenses to avoid or minimize the 

suspension of business, continue operations, and to repair or replace property. 

69. Due to COVID-19 and the Closure Orders, Plaintiff and the other 

members of the Extra Expense Breach Class incurred Extra Expense at Covered 

Property  

70. Plaintiff and the other members of the Extra Expense Breach Class have 

complied with all applicable provisions of the policies and/or those provisions have 

been waived by Topa or Topa is estopped from asserting them, and yet Topa has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and 

unambiguous terms. 

71. By denying coverage for any business losses incurred by Plaintiff and 

the other members of the Extra Expense Breach Class in connection with the Closure 

Orders and the COVID-19 pandemic, Topa has breached its coverage obligations 

under the policies. 

72. As a result of Topa’s breaches of the policies, Plaintiff and the other 

members of the Extra Expense Breach Class have sustained substantial damages for 

which Topa is liable, in an amount to be established at trial.  

COUNT IV 
BREACH OF CONTRACT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Breach Class) 

73. Plaintiff Topa (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

74. Plaintiff brings this Count individually and on behalf of the other 

members of the Sue and Labor Breach Class. 
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75. Plaintiff’s Topa policy, as well as those of the other Sue and Labor 

Breach Class members, are contracts under which Topa was paid premiums in 

exchange for its promise to pay Plaintiff and the other Sue and Labor Breach Class 

members’ losses for claims covered by the policy. 

76. In the Special Property Coverage Form, Topa agreed to give due 

consideration in settlement of a claim to expenses incurred in taking all reasonable 

steps to protect Covered Property from further damage. 

77. In complying with the Closure Orders and otherwise suspending or 

limiting operations, Plaintiff and other members of the Sue and Labor Breach Class 

incurred expenses in connection with reasonable steps to protect Covered Property. 

78. Plaintiff and the other members of the Sue and Labor Breach Class have 

complied with all applicable provisions of the policy and/or those provisions have 

been waived by Topa, or Topa is estopped from asserting them, and yet Topa has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and 

unambiguous terms. 

79. By denying coverage for any Sue and Labor expenses incurred by 

Plaintiff and the other members of the Sue and Labor Breach Class in connection 

with the Closure Orders and the COVID-19 pandemic, Topa has breached its 

coverage obligations under the policies. 

80. As a result of Topa’s breaches of the policies, Plaintiff and the other 

members of the Sue and Labor Breach Class have sustained substantial damages for 

which Topa is liable, in an amount to be established at trial. 

COUNT V 
DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment 
Class) 

81. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 
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82. Plaintiff brings this Count individually and on behalf of the other 

members of the Business Income Declaratory Judgment Class. 

83. Plaintiff’s Topa policy, as well as those of the other Business Income 

Declaratory Judgment Class members, are contracts under which Topa was paid 

premiums in exchange for its promise to pay Plaintiff and the other Business Income 

Declaratory Judgment Class members’ losses for claims covered by the policy. 

84. Plaintiff and the other Business Income Declaratory Judgment Class 

members have complied with all applicable provisions of the policies and/or those 

provisions have been waived by Topa, or Topa is estopped from asserting them, and 

yet Topa has abrogated its insurance coverage obligations pursuant to the policies’ 

clear and unambiguous terms and has wrongfully and illegally refused to provide 

coverage to which Plaintiff and the other Business Income Declaratory Judgment 

Class members are entitled. 

85. Topa has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render 

declaratory judgment irrespective of whether members of the Class have filed a 

claim. 

86. An actual case or controversy exists regarding Plaintiff and the other 

Business Income Declaratory Judgment Class members’ rights and Topa’s 

obligations under the policies to reimburse Plaintiff for the full amount of Business 

Income losses incurred by Plaintiff and the other Business Income Declaratory 

Judgment Class members in connection with suspension of their businesses 

stemming from the COVID-19 pandemic. 

87. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Business Income 

Declaratory Judgment Class members seek a declaratory judgment from this Court 

declaring the following: 

i. Plaintiff and the other Business Income Declaratory Judgment Class 

members’ Business Income losses incurred in connection with the 
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Closure Orders and the necessary interruption of their businesses 

stemming from the COVID-19 pandemic are insured losses under their 

policies; and  

ii. Topa is obligated to pay Plaintiff and the other Business Income 

Declaratory Judgment Class members for the full amount of the 

Business Income losses incurred and to be incurred in connection with 

the Closure Orders during the period of restoration and the necessary 

interruption of their businesses stemming from the COVID-19 

pandemic. 

COUNT VI 
DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 
88. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

89. Plaintiff brings this Count individually and on behalf of the other 

members of the Civil Authority Declaratory Judgment Class. 

90. Plaintiff’s Topa insurance policy, as well as those of the other Civil 

Authority Declaratory Judgment Class members, are contracts under which Topa 

was paid premiums in exchange for its promise to pay Plaintiff and the other Civil 

Authority Declaratory Judgment Class members’ losses for claims covered by the 

policy. 

91. Plaintiff and the other Civil Authority Declaratory Judgment Class 

members have complied with all applicable provisions of the policies and/or those 

provisions have been waived by Topa, or Topa is estopped from asserting them, and 

yet Topa has abrogated its insurance coverage obligations pursuant to the policies’ 

clear and unambiguous terms and has wrongfully and illegally refused to provide 

coverage to which Plaintiff and the other Class members are entitled. 
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92. Topa has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render 

declaratory judgment irrespective of whether members of the Class have filed a 

claim. 

93. An actual case or controversy exists regarding Plaintiff and the other 

Civil Authority Declaratory Judgment Class members’ rights and Topa’s obligations 

under the policies to reimburse Plaintiff and the other Civil Authority Declaratory 

Judgment Class members for the full amount of covered Civil Authority losses 

incurred by Plaintiff and the other Civil Authority Declaratory Judgment Class 

members in connection with Closure Orders and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic. 

94. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Civil Authority 

Declaratory Judgment Class members seek a declaratory judgment from this 

Court declaring the following: 

i. Plaintiff and the other Civil Authority Declaratory Judgment Class 

members’ Civil Authority losses incurred in connection with the 

Closure Orders and the necessary interruption of their businesses 

stemming from the COVID-19 pandemic are insured losses under their 

policies; and 

ii. Topa is obligated to pay Plaintiff and the other Civil Authority 

Declaratory Judgment Class members the full amount of the Civil 

Authority losses incurred and to be incurred in connection with the 

covered losses related to the Closure Orders and the necessary 

interruption of their businesses stemming from the COVID-19 

pandemic. 
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COUNT VII 
DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 
95. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

96. Plaintiff brings this Count individually and on behalf of the other 

members of the Extra Expense Declaratory Judgment Class. 

97. Plaintiff’s Topa insurance policy, as well as those of the other Extra 

Expense Declaratory Judgment Class members, are contracts under which Topa was 

paid premiums in exchange for its promise to pay Plaintiff and the other Extra 

Expense Declaratory Judgment Class members’ losses for claims covered by the 

policy. 

98. Plaintiff and the other Extra Expense Declaratory Judgment Class 

members have complied with all applicable provisions of the policies and/or those 

provisions have been waived by Topa, or Topa is estopped from asserting them, and 

yet Topa has abrogated its insurance coverage obligations pursuant to the policies 

clear and unambiguous terms and has wrongfully and illegally refused to provide 

coverage to which Plaintiff and the other Class members are entitled.  

99. Topa has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render 

declaratory judgment irrespective of whether members of the Class have filed a 

claim. 

100. An actual case or controversy exists regarding Plaintiff and the other 

Extra Expense Declaratory Judgment Class members’ rights and Topa’s obligations 

under the policies to reimburse Plaintiff and the other Extra Expense Declaratory 

Judgment Class members for the full amount of Extra Expense losses incurred by 

Plaintiff in connection with Closure Orders and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic. 
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101. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Extra Expense 

Declaratory Judgment Class members seek a declaratory judgment from this Court 

declaring the following: 

i. Plaintiff and the other Extra Expense Declaratory Judgment Class 

members’ Extra Expense losses incurred in connection with the Closure 

Orders and the necessary interruption of their businesses stemming 

from the COVID-19 pandemic are insured losses under their policies; 

and 

ii. Topa is obligated to pay Plaintiff and the other Extra Expense 

Declaratory Judgment Class members for the full amount of the Extra 

Expense losses incurred and to be incurred in connection with the 

covered losses related to the Closure Orders during the period of 

restoration and the necessary interruption of their businesses stemming 

from the COVID-19 pandemic.  

COUNT VIII 
DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 

(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 
102. Plaintiff Caribe (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-45 as if fully set forth herein. 

103. Plaintiff brings this Count individually and on behalf of the other 

members of the Sue and Labor Declaratory Judgment Class. 

104. Plaintiff’s Topa insurance policy, as well as those of the other Sue and 

Labor Declaratory Judgment Class members, are contracts under which Topa was 

paid premiums in exchange for its promise to pay Plaintiff and the other Sue and 

Labor Declaratory Judgment Class members’ reasonably incurred expenses to 

protect Covered Property. 

105. Plaintiff and the other Sue and Labor Declaratory Judgment Class 

members have complied with all applicable provisions of the policies and/or those 
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provisions have been waived by Topa, or Topa is estopped from asserting them, and 

yet Topa has abrogated its insurance coverage obligations pursuant to the policies’ 

clear and unambiguous terms and has wrongfully and illegally refused to provide 

coverage to which Plaintiff is entitled. 

106. Topa has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render 

declaratory judgment irrespective of whether members of the Class have filed a 

claim. 

107. An actual case or controversy exists regarding Plaintiff and the other 

Sue and Labor Declaratory Judgment Class members’ rights and Topa’s obligations 

under the policies to reimburse Plaintiff and the other Sue and Labor Declaratory 

Judgment Class members for the full amount Plaintiff and the other members of the 

Sue and Labor Declaratory Judgment Class reasonably incurred to protect Covered 

Property from further damage by COVID-19. 

108. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Sue and Labor 

Declaratory Judgment Class members seek a declaratory judgment from this Court 

declaring the following: 

i. Plaintiff and the other Sue and Labor Declaratory Judgment Class 

members reasonably incurred expenses to protect Covered Property 

from further damage by COVID-19 are insured losses under their 

policies; and 

ii. Topa is obligated to pay Plaintiff and the other Sue and Labor 

Declaratory Judgment Class members for the full amount of the 

expenses they reasonably incurred to protect Covered Property from 

further damage by COVID-19. 
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VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the other Class 

members, respectfully requests that the Court enter judgment in their favor and 

against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as 

requested herein, designating Plaintiff as Class representative, and appointing 

Plaintiff’s undersigned attorneys as Counsel for the Classes;  

b. Entering judgment on Counts I-IV in favor of Plaintiff Caribe and the 

members of the Business Income Breach Class, the Civil Authority Breach Class, 

the Extra Expense Breach Class, and the Sue and Labor Breach Class; and awarding 

damages for breach of contract in an amount to be determined at trial; 

c. Entering declaratory judgments on Counts V-VIII in favor of Plaintiff 

and the members of the Business Income Declaratory Judgment Class, the Civil 

Authority Declaratory Judgment Class, the Extra Expense Declaratory Judgment 

Class, and the Sue and Labor Declaratory Judgment Class as follows; 

i. Business Income, Civil Authority, Extra Expense, and Sue and 

Labor losses incurred in connection with the Closure Orders and the 

necessary interruption of their businesses stemming from the 

COVID-19 pandemic are insured losses under their policies; and 

ii. Topa is obligated to pay for the full amount of the Business Income, 

Civil Authority, Extra Expense, and Sue and Labor losses incurred 

and to be incurred related to COVID-19, the Closure Orders and the 

necessary interruption of their businesses stemming from the 

COVID-19 pandemic;  

d. Ordering Defendant to pay both pre- and post-judgment interest on any 

amounts awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

Case 2:20-cv-03570   Document 1   Filed 04/17/20   Page 24 of 27   Page ID #:24Case MDL No. 2942   Document 4-6   Filed 04/21/20   Page 25 of 30



 

- 24 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

VIII. JURY DEMAND 

Plaintiff hereby demands a trial by jury on all claims so triable.  
 

IX. CERTIFICATION AND CLOSING 

Under Federal Rule of Civil Procedure 11, by signing below, I certify to the 

best of my knowledge, information, and belief that this complaint: (1) is not being 

presented for an improper purpose, such as to harass, cause unnecessary delay, or 

needlessly increase the cost of litigation; (2) is supported by existing law or by a 

nonfrivolous argument for extending, modifying, or reversing existing law; (3) the 

factual contentions have evidentiary support or, if specifically so identified, will 

likely have evidentiary support after a reasonable opportunity for further 

investigation or discovery; and (4) the complaint otherwise complies with the 

requirements of Rule 11. 
 

Dated:  April 17, 2020   Respectfully submitted, 
 

/s/ C. Moze Cowper   
C. Moze Cowper (Bar No. 326614) 
Noel E. Garcia (Bar No. 326831) 
COWPER LAW PC 
10880 Wilshire Boulevard, Suite 1840 
Los Angeles, California 90024 
Telephone: 877-529-3707 
mcowper@cowperlaw.com 
ngarcia@cowperlaw.com 
 
Adam J. Levitt* 
Amy E. Keller* 
Daniel R. Ferri* 
Mark Hamill* 
Laura E. Reasons* 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois 60602 
Telephone:  312-214-7900 
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alevitt@dicellolevitt.com 
akeller@dicellolevitt.com 
dferri@dicellolevitt.com 
mhamill@dicellolevitt.com 
lreasons@dicellolevitt.com 
 
Mark A. DiCello*  
Kenneth P. Abbarno*  
Mark Abramowitz* 
DICELLO LEVITT GUTZLER LLC 
7556 Mentor Avenue 
Mentor, Ohio  44060 
Telephone:  440-953-8888 
madicello@dicellolevitt.com 
kabbarno@dicellolevitt.com 
mabramowitz@dicellolevitt.com 

 
Mark Lanier* 
Alex Brown* 
Skip McBride* 
THE LANIER LAW FIRM PC 
10940 West Sam Houston Parkway North 
Suite 100 
Houston, Texas 77064 
Telephone:  713-659-5200 
WML@lanierlawfirm.com 
alex.brown@lanierlawfirm.com 
skip.mcbride@lanierlawfirm.com 
 
Timothy W. Burns* 
Jeff J. Bowen*  
Jesse J. Bair* 
Freya K. Bowen* 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin 53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com 
jbowen@bbblawllp.com 
jbair@bbblawllp.com 
fbowen@bbblawllp.com 
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Douglas Daniels* 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 
 
Counsel for Plaintiff 
and the Proposed Classes 

 

*Applications for admission pro hac vice to be filed 

Case 2:20-cv-03570   Document 1   Filed 04/17/20   Page 27 of 27   Page ID #:27Case MDL No. 2942   Document 4-6   Filed 04/21/20   Page 28 of 30



Query Reports Utilities Help Log Out

ACCO

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA (Western Division - Los Angeles)

CIVIL DOCKET FOR CASE #: 2:20-cv-03570

CARIBE RESTAURANT & NIGHTCLUB, INC. v. TOPA 
Insurance Company
Assigned to: 
Demand: $5,000,000
Cause: 28:1332 Diversity-Breach of Contract

Date Filed: 04/17/2020
Jury Demand: Plaintiff
Nature of Suit: 110 Insurance
Jurisdiction: Diversity

Plaintiff 
CARIBE RESTAURANT & 
NIGHTCLUB, INC.

represented by Christopher Moze Cowper 
Cowper Law LLP 
10880 Wilshire Boulevard Suite 1840 
Los Angeles, CA 90024 
877-529-3707 
Fax: 877-284-0980 
Email: mcowper@cowperlaw.com 
ATTORNEY TO BE NOTICED

V.
Defendant 
TOPA Insurance Company

Date Filed # Docket Text

04/17/2020 1 COMPLAINT Receipt No: ACACDC-26128270 - Fee: $400, filed by Plaintiff 
CARIBE RESTAURANT & NIGHTCLUB, INC.. (Attachments: # 1 Civil Cover 
Sheet) (Attorney Christopher Moze Cowper added to party CARIBE 
RESTAURANT & NIGHTCLUB, INC.(pty:pla))(Cowper, Christopher) 
(Entered: 04/17/2020)

04/17/2020 2 Request for Clerk to Issue Summons on Complaint (Attorney Civil Case 
Opening), 1 filed by Plaintiff CARIBE RESTAURANT & NIGHTCLUB, INC.. 
(Cowper, Christopher) (Entered: 04/17/2020)

04/17/2020 3 CIVIL COVER SHEET filed by Plaintiff CARIBE RESTAURANT & 
NIGHTCLUB, INC.. (Cowper, Christopher) (Entered: 04/17/2020)

04/17/2020 4 CORPORATE DISCLOSURE STATEMENT filed by Plaintiff CARIBE 
RESTAURANT & NIGHTCLUB, INC. (Cowper, Christopher) (Entered: 
04/17/2020)

Page 1 of 2CM/ECF - California Central District

4/20/2020https://ecf.cacd.uscourts.gov/cgi-bin/DktRpt.pl?715317748323268-L_1_0-1

Case MDL No. 2942   Document 4-6   Filed 04/21/20   Page 29 of 30



04/17/2020 5 First NOTICE of Appearance filed by attorney Christopher Moze Cowper on 
behalf of Plaintiff CARIBE RESTAURANT & NIGHTCLUB, INC. (Cowper, 
Christopher) (Entered: 04/17/2020)

04/17/2020 6 CERTIFICATE of Interested Parties filed by Plaintiff CARIBE RESTAURANT 
& NIGHTCLUB, INC., (Cowper, Christopher) (Entered: 04/17/2020)

04/17/2020 7 EXHIBIT Filed filed by Plaintiff CARIBE RESTAURANT & NIGHTCLUB, 
INC.. Exhibit A as to Complaint (Attorney Civil Case Opening), 1 . (Cowper, 
Christopher) (Entered: 04/17/2020)

PACER Service Center 
Transaction Receipt 

04/20/2020 11:47:29
PACER 
Login: almllf01 Client Code: 

Description: Docket 
Report 

Search 
Criteria: 

2:20-cv-03570 End date: 
4/20/2020 

Billable 
Pages: 1 Cost: 0.10 

Page 2 of 2CM/ECF - California Central District

4/20/2020https://ecf.cacd.uscourts.gov/cgi-bin/DktRpt.pl?715317748323268-L_1_0-1

Case MDL No. 2942   Document 4-6   Filed 04/21/20   Page 30 of 30



 

 

 

 

 

 
 
 

EXHIBIT C 

Case MDL No. 2942   Document 4-7   Filed 04/21/20   Page 1 of 9



Page 1 of 6 
 

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

Case No. 

 

PRIME TIME SPORTS GRILL, INC., 

d/b/a PRIME TIME SPORTS BAR, 

 

 Plaintiff, 

 

vs. 

 

CERTAIN UNDERWRITERS AT 

LLOYD’S LONDON,  

 

 Defendant. 

_________________________________/ 

 

COMPLAINT AND DEMAND FOR JURY TRIAL 

 

 COMES NOW, the Plaintiff, PRIME TIME SPORTS GRILL, INC., d/b/a 

PRIME TIME SPORTS BAR (“Prime Time”) and sues the Defendant, CERTAIN 

UNDERWRITERS AT LLOYD’S LONDON (“Underwriter”) and alleges: 

 1. This is a cause of action for Declaratory Judgment pursuant to F.S. 

§86, et seq. and 28 U.S.C. §2201 et seq. (Federal Declaratory Judgment Act) to 

construe and declare the rights, obligations, status, and privileges of the parties as 

the named insured and insurer under a commercial property insurance policy. 

 2. Prime Time is a corporation organized under the laws of the State of 

Florida with its principal place of business in Tampa, Florida.  Underwriter is a 

“Name” or “Member” of the unincorporated association which does business in the 
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international insurance marketplace, known as Lloyd’s of London, and 

Underwriter is a citizen of Great Britain with a principal place of business at One 

Lime Street, London, ECM 7HA.  The amount in controversy (value of the 

declaratory relief), without interest and costs, exceeds the sum or value specified 

by 28 U.S.C. §1332. 

 3. Underwriter issued and delivered a commercial property insurance 

policy, protecting Prime Time from all risks unless specifically excluded with 

effective dates from June 7, 2019 through June 7, 2020.  Loss of business Income 

and operating expenses is specifically covered under the policy, and governmental 

suspension as a result of COVID-19 is not specifically excluded.  A true and 

correct copy of the policy of insurance is attached hereto as Exhibit “1.” 

 4. Pursuant to the Lloyd’s Acts of 1871 and 1982, Lloyd’s itself does not 

insure any risk and the Society at Lloyd’s, London is not an insurance company, 

but only a British organization that provides an infrastructure for the international 

insurance market.  Rather, “Names,” such as Underwriter in this case, assume the 

risk of a particular policy.  In this case, the policy of insurance listed and identified 

the Underwriter as “Herion” as assuming 100% of the risk for the policy, with an 

address of One Lime Street, London, ECM 7HA. 

 5. Since 1995 and continuing to the present day, Prime Time operates a 

bar and restaurant in Tampa, Florida with monthly gross receipts in excess of 
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$150,000 against monthly operating expenses of $120,000 and employs between 

20 to 25 employees, 7 days a week, 365 days per year, from 11 a.m. until 3 a.m. 

daily. 

 6. On March 17, 2020, while the policy issued to Prime Time was in 

effect, Governor Ron DeSantis ordered all bars and restaurants in the state of 

Florida, including Prime Time, to close for 30 days in response to the COVID-19 

pandemic.  This governmental suspension of business had a devastating effect on 

Prime Time’s business.  On April 1, 2020, Governor DeSantis further ordered a 

state-wide “stay at home” order for the entire state of Florida in response to the 

COVID-19 pandemic for an additional 30 days, which further harmed Prime 

Time’s business. 

 7. On or about March 17, 2020, Prime Time notified Underwriter of the 

loss, provided all details surrounding the loss, and permitted Underwriter with the 

opportunity to investigate and adjust the loss.  Prime Time further requested that 

Underwriter pay all benefits owed under the policy for the COVID-19 

governmental suspension of business. 

 8. On March 23, 2020, Underwriter denied Prime Time’s claim and 

refused to pay benefits under the policy of insurance.  A true and correct copy of 

the claim denial letter is attached as Exhibit “2.”   
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 9. All conditions precedent to this action have been performed, have 

been waived, or are excused.   

 11. Prime Time is presently in genuine doubt and uncertain as to its 

rights, status, and privileges, under the policy of insurance issued by Underwriter, 

and specifically, its rights, status, and privileges and Underwriter’s obligations to 

provide coverage for the losses stemming from the governmental suspension as a 

result of the COVID-19 pandemic relating from the losses of income, business 

interruption, extra expense, contingent business interruption, ingress/egress, civil 

authority, all risk coverage, and other coverage extensions under the policy of 

insurance. 

 12. Prime Time has a bona fide, actual and present need for a declaration 

and construction of the policy of insurance, its status, rights, and privileges, and 

Underwriter’s obligation to provide coverage to Prime Time under the policy of 

insurance, including its primary coverage and all coverage extensions, including 

the applicable coverage triggers under the policy. 

 13. A bona fide, actual, and present dispute exists as to Prime Time’s 

rights and Underwriter’s obligations under the policy of insurance and this suit is 

not just a request for legal advice. 
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 14. Prime Time has become obligated to retain counsel to represent it in 

this insurance dispute and Underwriter’s is required to pay Prime Time’s 

reasonable attorney’s fees pursuant to F.S. §627.428.   

 WHEREFORE, Prime Time requests that the court declare and construe the 

policy of insurance and enter its declaratory judgment as follows: 

  a. declare that the policy issued by Underwriter to Prime Time 

provides coverage for the losses stemming from the COVID-19 governmental 

suspension of business operations for business income, extra expense, and all other 

coverage extensions up to the limits of the policy ($200,000.00); 

  b. Grant further and supplementary relief based on the declaratory 

judgment and after adjudication of the rights of the parties, when necessary and 

proper, and, after notice to Underwriter, require Underwriter to show cause why 

further relief should not be granted forthwith;  

  c. enter final declaratory judgment in Prime Time’s favor and 

against Underwriter for all declaratory and supplemental relief within the 

declaratory jurisdiction of this court, including taxing costs of suit, prejudgment 

interest, and a reasonable attorney’s fee as part of that declaratory judgment.   

DEMAND FOR JURY TRIAL 

 Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Prime Time 

hereby demands trial by jury on all issues so triable.  
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       /s/Michael Laurato 

       MICHAEL V. LAURATO 

       Florida Bar No. 181447 

       AUSTIN & LAURATO, P.A. 

       1902 W. Cass Street 

       Tampa, Florida 33606 

       (813)258-0624 Tel. 

       (813)258-4625 Facs. 

       mlaurato@austinlaurato.com 

       TRIAL COUNSEL FOR PLAINTIFF  
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Certain Underwriters at Lloyd's London 
TERMINATED: 04/08/2020

Date Filed # Docket Text

04/02/2020 1 COMPLAINT against Certain Underwriters at Lloyd's London with Jury Demand (Filing fee $
400 receipt number 113A-16660389) filed by Prime Time Sports Grill, Inc. (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Proposed Summons, # 4 Civil Cover Sheet)(Laurato, Michael) Modified
on 4/2/2020 (TDC). (Entered: 04/02/2020)

Case MDL No. 2942   Document 4-7   Filed 04/21/20   Page 8 of 9

https://ecf.flmd.uscourts.gov/doc1/047021395590
https://ecf.flmd.uscourts.gov/doc1/047121395591
https://ecf.flmd.uscourts.gov/doc1/047121395592
https://ecf.flmd.uscourts.gov/doc1/047121395593
https://ecf.flmd.uscourts.gov/doc1/047121395594


4/20/2020 Electronic Case Filing |  U.S. District Court - Middle District of Florida

https://ecf.flmd.uscourts.gov/cgi-bin/DktRpt.pl?728000495937833-L_1_0-1 2/2

04/02/2020 2 NEW CASE ASSIGNED to Judge Charlene Edwards Honeywell and Magistrate Judge Julie S.
Sneed. New case number: 8:20-cv-771-T-36JSS. (SJB) (Entered: 04/02/2020)

04/02/2020 3 NOTICE of Appearance by Hannah E. Austin on behalf of Prime Time Sports Grill, Inc. d/b/a
Prime Time Sports Bar (Austin, Hannah) (Entered: 04/02/2020)

04/02/2020 4 SUMMONS issued as to Certain Underwriters at Lloyd's London. (TDC) (Entered: 04/02/2020)

04/03/2020 5 ORDER TO SHOW CAUSE:Plaintiff is directed to SHOW CAUSE as to why the
Complaint [Doc. 1] should not be dismissed for lack of diversity jurisdiction under 28
U.S.C. § 1332(a)(1). Plaintiff shall file a written response with the Court within
FOURTEEN (14) DAYS from the date of this Order. Additionally, Plaintiff may file an
Amended Complaint, which cures the jurisdictional deficiencies, within FOURTEEN (14)
DAYS from the date of this Order. Failure to respond to this Order within the time
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the date of this Order, or a Second Amended Complaint, which cures the jurisdictional
deficiencies, within FOURTEEN (14) DAYS from the date of this Order. Failure to
respond to this Order within the time provided will result in this action being dismissed.
Signed by Judge Charlene Edwards Honeywell on 4/17/2020. (CSS) Modified on 4/17/2020
(CSS). (CSS). (Entered: 04/17/2020)
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.  _______________ 

 

 

EL NOVILLO RESTAURANT d/b/a 

DJJ RESTAURANT CORP. and 

EL NOVILLO RESTAURANT d/b/a 

TRIAD RESTAURANT CORP., 

on behalf of themselves and all  

others similarly situated, 

 

Plaintiffs,   

         CLASS ACTION 

v.                                                

         JURY DEMAND 

CERTAIN UNDERWRITERS AT LLOYD’S 

LONDON, and UNDERWRITERS AT 

LLOYD’S LONDON KNOWN 

AS SYNDICATE XLC 2003, AFB 2623,  

AFB 263, BRT 2987, BRT2988, WRB 1967,  

and MSP 318,  

 

Defendants. 

_________________________________________/    

 

CLASS ACTION COMPLAINT 

 Plaintiffs, El Novillo Restaurant, d/b/a DJJ Restaurant Corporation and El Novillo 

Restaurant d/b/a Triad Restaurant Corporation, on behalf of themselves and all others similarly 

situated, bring this action against Certain Underwriters at Lloyd’s London and Underwriters at 

Lloyd’s London known as Syndicate XLC 2003, AFB 2623, AFB 263, BRT 2987, BRT2988 , 

WRB 1967and MSP 318 (“Underwriter Defendants”) for a declaratory judgment of rights and 

obligations under contracts of insurance and over Underwriter Defendants’ anticipated breach of 

insurance policies from the denial of business interruption and extra expense coverage, and 

additional coverages, for Plaintiffs and similarly situated all-risk commercial property insurance 

policyholders who have suffered enormous business income losses and related covered expenses 
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resulting from civil authority orders putting in place measures to stop the spread of the deadly 

COVID-19 outbreak, and state: 

I. INTRODUCTION 

1. On March 11, 2020 World Health Organization Director General Tedros Adhanom 

Ghebreyesus declared the COVID-19 outbreak a worldwide pandemic: “WHO has been assessing 

this outbreak around the clock and we are deeply concerned both by the alarming levels of spread 

and severity, and by the alarming levels of inaction.  We have therefore made the assessment that 

COVID-19 can be characterized as a pandemic.”1 

2. On March 16, 2020, President Donald J. Trump, the Centers for Disease Control 

and Prevention, and members of the national Coronavirus Task Force issued to the American 

public guidance, styled as “30 Days to Slow the Spread” for stopping the spread of COVID-19. 

This guidance advised individuals to adopt far-reaching social distancing measures, such as 

working from home, avoiding shopping trips and gatherings of more than 10 people, and staying 

away from bars, restaurants, and food courts.2     

3. Following this advice for individuals to adopt far-reaching social distancing 

measures, many state government administrations across the nation recognized the need to take 

measures to protect the health and safety of their residents from the person to person and surface 

to person spread of COVID-19. As a result, many governmental entities entered civil authority 

orders suspending, or severely curtailing business operations of non-essential businesses that 

interact with the public and provide gathering places for the individuals.  Currently, almost all 

 
1
 See https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-

media-briefing-on-COVID-19---11-march-2020 
 
2 See https://www.whitehouse.gov/wp-content/uploads/2020/03/03.16.20_coronavirus-

guidance_8.5x11_315PM.pdf 
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states within the United States have issued some sort of “stay-at-home” order and ordered private 

non-essential business operations to close.   

4. The result of these far-reaching restrictions and prohibitions has been catastrophic 

for most non-essential businesses, especially restaurants and other food service businesses, as well 

as retail establishments, entertainment venues, and other small, medium, and large businesses who 

have been forced to close, furlough employees, and endure a sudden shutdown of cash flow that 

threatens their very survival. 

5. Most businesses insure against such catastrophic events like the current unforeseen 

COVID-19 pandemic through all-risk commercial property insurance policies. These policies 

promise to indemnify the policyholder for actual business losses incurred when business 

operations are involuntarily  suspended, interrupted, curtailed, when access to the premises is 

prohibited because of direct physical loss or damage to the property or by a civil authority order 

that restricts or prohibits access to the property.  This coverage is commonly known as “business 

interruption coverage” and is standard in most all-risk commercial property insurance policies.   

6. The Underwriter Defendants, and most insurance companies who have issued all-

risk commercial property insurance policies with business interruption coverage, are denying the 

obligation to pay for business income losses and other covered expenses incurred by policyholders 

for the physical loss and damage to the insured property from measures put in place by the civil 

authorities to stop the spread of COVID-19 among the population.  This action seeks a declaratory 

judgment that affirms that the COVID-19 pandemic and the corresponding response by civil 

authorities to stop the spread of the outbreak triggers coverage, has caused physical property loss 

and damage to the insured property, provides coverage for future civil authority orders that result 
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in future suspensions or curtailments of business operations, and finds that the Underwriter 

Defendants are liable for the losses suffered by policyholders.  

7. In addition, this action brings a claim against the Underwriter Defendants for their 

anticipatory breach of their contractual obligation under common all-risk commercial property 

insurance policies to indemnify Plaintiffs and others similarly situated for business losses and extra 

expenses, and other related losses resulting from actions taken by civil authorities to stop the 

human to human and surface to human spread of the COVID-19 outbreak.   

8. Plaintiffs bring this action on behalf of a proposed class of policyholders who paid 

premiums in exchange for an all-risk commercial property insurance policy that included lost 

business income and extra expense coverage.    

II. JURISDICTION AND VENUE  

9. This is an action asserting class action claims for declaratory relief and damages 

from the anticipatory breach of insurance policies issued by Underwriter Defendants.  

10. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 2201 and 2202 

and is authorized to grant declaratory judgment under these statutes and pursuant to Federal Rule 

of Civil Procedure 57.    

11. This Court also has jurisdiction over this action pursuant to the Class Action 

Fairness Act of 2005 (“CAFA”) (codified in 28 U.S.C. §§ 1332, 1453, 1711–1715).  Diversity 

exists among the Plaintiffs and Defendants, there are more than one hundred members of the 

putative Class, and the amount in controversy exceeds $5 million.  28 U.S.C. § 1332(d)(2).  In 

determining whether the $5 million amount in controversy requirement of 28 U.S.C. § 1332(d)(2) 

is met, the claims of the putative Class members are aggregated.  28 U.S.C. § 1332(d)(6). 
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12. This Court also has supplemental jurisdiction over the state law claims pursuant to 

28 U.S.C. § 1367(a) because all claims alleged herein form part of the same case or controversy. 

13. Venue is proper in this forum pursuant to 28 U.S.C. § 1391 because a substantial 

part of the events giving rise to Plaintiffs’ claims occurred here, and Underwriter Defendants 

transact business, engaged in misconduct, or may be found in this District.   

14. All conditions precedent to this action have occurred, been performed, or have been 

waived. 

III. THE PARTIES 

15. Plaintiff, El Novillo Restaurant, d/b/a DJJ Restaurant Corp, is a Florida corporation 

authorized to do business and doing business at 15450 New Barn Road, Miami-Dade County, 

Hialeah, Florida.  DJJ owns, operates, manages and controls the restaurant El Novillo. 

16. Plaintiffs, El Novillo Restaurant, d/b/a Triad Restaurant Corp., is Florida 

corporation authorized to do business and doing business at 6830 Bird Road, Miami-Dade County, 

Miami, Florida.  Triad Restaurant Cop. owns, operates, manages and controls the restaurant El 

Novillo. 

17. Plaintiffs have provided notice to the Underwriter Defendants of their business 

income and other expense losses under the policy provisions. 

18. On or about July 1, 2019, Defendant Underwriters issued all-risk commercial 

property insurance policy no. 773TA10063 to DJJ Restaurant Corp. and policy no. 773TA10064 

to Triad Restaurant Corp.  See Exhibits A and B. 

19. Defendant Underwriters at Lloyd’s London is composed of syndicates of individual 

underwriters that share respective and several liability under an insurance policy.  
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20. Upon information and belief the liabilities under insurance policy nos. 

773TA10063 and 773TA10064 are shared among a syndicate of seven underwriters identified only 

by a pseudonym and respective allocation of liability: XLC 2003 (50%), AFB 2623 (12.3%), AFB  

623 (2.7%), BRT 2987 (13.5%), BRT 2988 (1.5%), WRB 1967 (10%), and (MSP 318 (10%). 

IV. FACTUAL ALLEGATIONS 

A. The Global COVID-19 Pandemic 

21. Coronaviruses are a type of virus that often cause respiratory diseases in humans.  

In the fall of 2019, a new mutation of coronavirus was detected in China and thought to have 

originated in a “wet market” in Wuhan, China that sells exotic animals for food consumption.   

22. The new virus variation has biological similarities to a coronavirus known as 

Severe Acute Respiratory Syndrome, and more commonly referred to by the acronym SARS.  The 

World Health Organization has named the new virus SARS-CoV-2, and it has more commonly 

become known as COVID-19, short for Coronavirus Disease-2019.   

23. Within months of COVID-19 being identified and named, the virus quickly spread 

from China to other parts of the world, including the United States.  On March 11, 2020, World 

Health Organization Director General Tedros Adhanom Ghebreyesus declared the COVID-19 

outbreak a worldwide epidemic of a virus for which humans have no natural immunity.  In other 

words, a pandemic.    

24. Vaccines are prophylactic treatments that protect against particular viruses.  Unlike 

influenza, there is no vaccine or other preventive substance to stimulate the production of 

antibodies in humans to provide immunity against COVID-19.  To date, it has been reported that 

almost 95,000 people have died worldwide.  In the United States alone, over 16,000 have died,and 
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over 450,000 people are confirmed infected with the virus.3  These numbers are expected to grow 

exponentially and have taxed the United States’ health care delivery system to near collapse with 

an overflow of critically ill patients and a scarcity of ventilators for patients and personal protective 

equipment for health care providers.  

25. Without a vaccine to protect against COVID-19, effective control of the outbreak 

relies on measures designed to reduce human to human and surface to human exposure.  Recent 

information on the CDC’s website provides that COVID-19 spreads when people are within 6-feet 

of each other or when a person comes in contact with a surface or object that has the virus on it.4  

Various other sources state that close contact with a person with the virus or surfaces where the 

virus is found, can transmit the virus.5     

26. The secondary exposure of surface to humans is particularly acute in places the 

public normally gathers to socialize, eat, drink, shop, be entertained, and go for recreation.  This 

is why the CDC recommends that, in viral outbreaks individuals who are infected stay at home 

and those who are not sick engage in preventative measures such as constant hand washing and 

avoiding activities that would bring them into close proximity of people with the virus or surfaces 

where the virus may reside.  However, because these recommendations have proven ineffective to 

 
3 See https://www.worldometers.info/coronavirus/ (last visited April 9, 2020).  

 
4 See https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-COVID-

spreads.html 

 
5 See Persistence of coronaviruses on inanimate surfaces and their inactivation with biocidal 

agents, Vol. 104, Kemp., G., et al., Journal of Hospital Infection, No. 3, March 2020, pages 246-

251 (remains infectious from 2 hours to 28 days depending on conditions); see also 

https://www.ucsf.edu/news/2020/02/416671/how-new-coronavirus-spreads-and-progresses-and-

why-one-test-may-not-be-enough (doorknobs and table tops can contain the virus);  

https://www.nytimes.com/2020/03/02/health/coronavirus-how-it-spreads.html (virus can remain 

on metal, glass and plastic for several days). 
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minimize the spread of COVID-19, containment efforts have resulted in civil authorities issuing 

orders closing non-essential business establishments, including restaurants, bars, hotels, theaters, 

personal care salons, gyms, and schools, and mandating social distancing among the population.  

This has caused the cancelation of sporting events, parades, and concerts, the closure of amusement 

parks, and substantial travel restrictions.  In addition, to conserve medical supplies, orders have 

been issued prohibiting the performance of non-urgent or non-emergency elective procedures and 

surgeries forcing the suspension of operations at many medical, surgical, therapeutic, and dental 

practices. 

27. Every state in the nation has declared a state of emergency due to the existence of 

COVID-19 with many states and local governments issuing restrictive emergency orders.  For 

instance, in Florida, Governor DeSantis has issued a series of Executive Orders closing restaurants 

(other than for deliveries), bars, taverns, pubs, night clubs, banquets hall, cocktail lounges, 

cafeterias, movie theaters, concert houses, auditoriums, playhouse, bowling alleys, arcades, 

gymnasiums, and fitness studios.  On March 25, 2020, Miami-Dade County Mayor Carlos 

Gimenez issued an emergency order restricting hotels, motels and lodging facilities from accepting 

any occupants.   

B. The Underwriter Defendants’ Standard Uniform All-Risk Commercial Property 

Insurance Policies 

 

28. Underwriter Defendants’ insurance policies issued to Plaintiffs and the Class 

members are “all risk” commercial property polices which cover loss or damage to the covered 

premises resulting from all risks other than those expressly excluded.  

29. The Underwriter Defendants use standard, uniform insurance policies issued by the 

Insurance Services Office (ISO), an insurance advisory organization that provides statistical and 
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actuarial information to businesses and provides ISO commercial property forms for commercial 

property insurance policies. 

30. These commercial property forms include a standard policy form titled “Business 

Income (and Extra Expense) Coverage Form.” This form is identified by the ISO under a common 

form numbers “CP 0010” and “CP 00 30.”  

31. Under the “Coverage – Business Income” provision of the CP 00 30 insurance 

policy at issue in this case, business income is defined as:  

(1) Net income (Net Profit or Loss before income taxes) that would 

have been earned or incurred; and (2) Continuing normal operating 

expenses incurred, including payroll.  

 

32. The standard provision further states that the Underwriter 

Defendants will: 

 

[P]ay for the actual loss of Business Income you sustain due to the 

necessary suspension of your “operations” during the “period of 

restoration.” The “suspension” must be caused by direct physical 

loss of or damage to property at premises which are described in the 

Declarations and for which a Business Income Limit of Insurance is 

shown in the Declarations.  

 

33. The provision for “Additional Coverages-Civil Authority” provides that the 

Underwriter Defendants will:  

[P]ay for the actual loss of Business Income you sustain, and 

necessary Extra Expense caused by the action of civil authority that 

prohibits access to the described premises… 

 

34. Plaintiffs and all similarly situated Class members have suffered a direct physical 

loss of and damage to their property due to the suspension of their operations from the global 

COVID-19 pandemic and the civil authorities’ measures to stop the human to human and surface 

to human transmission of COVID-19.    
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C. Plaintiffs’ Factual Allegations 

35. On July 1, 2019, the Underwriter Defendants issued a standard ISO all-risk 

commercial property insurance policy to each Plaintiff under which Plaintiffs agreed to make 

premium payments in exchange for the Underwriter Defendants’ promise to indemnify the 

Plaintiffs for losses including but not limited to business income losses at the insured properties.   

36. The insured properties are defined in the policies but are generally described as two 

restaurants located in South Florida: El Novillo restaurant located at 15450 New Barn Road, 

Hialeah, Florida; and El Novillo restaurant located at 6830 Bird Road, Miami, Florida.  The 

policies, like all Class members’ policies, are all-risk common policies that provide covered causes 

of loss for physical loss and physical damage unless expressly excluded. 

37. Both policies provide coverage between the periods of July 1, 2019, and July 1, 

2020, and are in full effect as Plaintiffs have faithfully paid the premiums due which Underwriter 

Defendants have accepted. 

38. Plaintiffs have paid the policy premiums to the Underwriter Defendants specifically 

to provide coverages for coverage of lost business income and extra expenses in the event of an 

involuntary business interruption.   

39. On March 16, 2020, Miami-Dade County Mayor Carlos Gimenez issued 

Emergency Order 02-20 restricting operating times for all restaurants within Miami-Dade County 

to 6 am to 11 pm other than for delivery.   

40. On March 17, 2020, Governor Ron DeSantis issued Executive Order 20-68 further 

restricting restaurant operations in the State of Florida.  On the same day, Miami-Dade County 

Mayor Carlos Gimenez issued Emergency Order 03-20 closing all restaurants in Miami-Dade 

County other than for delivery.  These closings remain in effect.   
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41. Other similar orders have been issued that close or restrict all non-essential business 

operations or prohibit public access to the property of non-essential businesses. 

42. The civil authority orders expressly state that the closing of non-essential 

businesses are necessary measures to protect the health and safety of all residents by stopping the 

spread of the virus through human to human and surface to human contact.   

43. As a direct result of the governmental orders and the COVID-19 pandemic, 

Plaintiffs have been forced to close their premises, suspend business operations, and furlough 

employees. 

44. Plaintiffs each have faithfully paid the premiums and the Underwriter Defendants 

have each accepted payment and as such are obligated to honor their contractual duty to provide 

coverage for the business losses and extra expenses and other expenses suffered. 

45. Upon information and belief, the Underwriter Defendants have received and taken 

the policy premiums but have no intention of providing any coverage under the policies due to any 

business income losses or expenses incurred by policyholders related to the COVID-19 pandemic.    

D. The COVID-19 Pandemic has Affected Policyholders Nationwide. 

46. COVID-19 is physically impacting private commercial property in Miami-Dade 

County, the State of Florida and throughout the United States, and threatening the very survival of 

thousands of restaurants, retail establishments and other businesses that have had their business 

operations suspended or curtailed by order of civil authorities.   

47. All but six states have enacted “stay-at-home” orders, thirty-five states have closed 

all non-essential businesses with other states enacting measures to curtail business operations, all 
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fifty  states have closed schools, and all but one state has closed restaurants and bars for services 

other than take-out and delivery.6 

48. Upon information and belief, Underwriter Defendants have received and taken the 

policy premiums from all class policyholders but have no intention of providing any coverage or 

indemnification under the policies if the business income losses and expenses are related to the 

COVID-19 pandemic.    

49. For example, a bipartisan group from the U.S. House of Representatives recently 

sent a letter to various insurance industry trade groups requesting that their members recognize 

financial losses relating to COVID-19 under the standard commercial interruption coverage.  In 

response, the industry trade groups stated: “Business interruption policies do not, and were not 

designed to, provide coverage against communicable diseases such as COVID-19.”7  Upon 

information and belief, the Underwriter Defendants belong and support the trade groups’ position. 

50. In addition, many state departments of insurance have issued advisories to business 

owners that COVID-19 is not an insured peril and there will be no coverage for business 

interruption.  This is disinformation being published to discourage business owners from filing 

claims. 

51. For instance, Arkansas Insurance Department Bulletin No. 9-2020 states that “In 

most BII policies, coverage is triggered when the policyholder sustains physical damage to insured 

property caused by a covered peril resulting in quantifiable business interruption loss . . .viruses 

 
6 See https://www.kff.org/health-costs/issue-brief/state-data-and-policy-actions-to-address-

coronavirus/. 

 
7 See https://www.insurancejournal.com/news/national/2020/03/20/561810.htm 
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and disease are typically NOT an insured peril unless added by endorsement. (emphasis in the 

original).8   

52. The South Carolina Department of Insurance issues “Guidance” on business 

interruption insurance stating that under the business income policy, there likely is no coverage 

from losses occurring as a result of a virus.9 

53. The insurance industry also has been actively advising Insurance Commissioners 

that they do not intend to provide coverage for business interruption related to COVID-19.  As a 

result, many small businesses that maintain commercial multi-peril insurance policies with 

business interruption coverage will have large uninsured losses because the insurance industry is 

stating that such policies do not cover COVID-19.    

54. For instance, the State of Connecticut Insurance Department, Maryland Insurance 

Administration and the West Virginia Office of the Insurance Commissioner issued nearly 

identical notices supporting the insurance companies’ reasons for denying business interruption 

claims stating that the potential loss costs from such perils [like COVID-19] are so extreme that 

providing coverage would jeopardize the financial solvency of property insurers.10   

55. John F. King, Insurance and Safety Fire Commission for the State of Georgia issued 

Bulletin 20-EX-3 stating that losses from COVID-19 are excluded losses.11  Vicki Schmidt, Kansas 

 
8 See  https://insurance.arkansas.gov/uploads/resource/documents/9-2020.pdf 

 
9 See https://www.doi.sc.gov/948/COVID-19. 

 
10See https://portal.ct.gov/CID/Coronavirus/Business-Interruption-Insurance-Notice;   

https://insurance.maryland.gov/Pages/newscenter/NewsDetails.aspx?NR=2020256; 

https://www.wvinsurance.gov/Portals/0/pdf/pressrelease/20-

08%20Business%20Interruption%20Insurance.pdf?ver=2020-03-26-222830-620. 

 
11 See https://www.oci.ga.gov/ExternalResources/Announcements/Bulletin-3172020-1619.pdf. 
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Insurance Department Commission issued a similar Bulletin stating it was her “understanding it is 

unlikely that a business policy would cover losses related to COVID-19.”12    

56. Other state governments anticipate that insurance companies will breach their 

obligation to provide coverage for business losses due to the COVID-19 pandemic and have 

introduced bills requiring every insurance policy insuring against loss or damage to property, 

which includes the loss of use and occupancy and business interruption, be construed to include, 

among other covered perils, coverage for business interruption due to global virus transmission or 

pandemic.13   

57. A declaratory judgment determining that the business income loss and extra 

expense coverage provided in common all-risk commercial property insurance policies applies to 

the suspension, curtailment, and interruption of business operations resulting from measures put 

into place by civil authorities is necessary to prevent the Plaintiffs and similarly situated Class 

members from being denied critical coverage for which they have paid.      

V. CLASS ACTION ALLEGATIONS 

58. Plaintiffs bring this lawsuit pursuant to Rule 23 of the Federal Rules of Civil 

Procedure on behalf of themselves and all other persons similarly situated Procedure 23(a) and 

(b)(3). 

59. The Nationwide Class is defined as:  

All entities who have entered into standard all-risk commercial property 

insurance policies with the Underwriter Defendants, where such policies 

provide for business income loss and extra expense coverage and do not 

exclude coverage for pandemics, and who have suffered losses due to 

measures put in place by civil authorities to stop the spread of COVID-19.   

 
12 See https://insurance.ks.gov/documents/department/COVID19-FAQ.pdf. 

 
13 See House Bill No. 858, State of Louisiana House of Representatives.  Similar legislation has 

been introduced in Massachusetts (Senate Bill Senate Docket. 2888); New Jersey (Assembly No. 

3844); Sate of New York (Assembly 10226); and Ohio (House Bill No. 589). 
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60. Excluded from each class are the Underwriter Defendants, their employees, 

officers, directors, legal representatives, heirs, successors, and wholly or partly owned subsidiaries 

or affiliated companies; Class Counsel and their employees; and the judicial officers and their 

immediate family members and associated court staff assigned to this case.   

61. Plaintiffs reserve the right to modify, expand, or amend the definitions of the 

proposed classes following the discovery period and before the Court determines whether class 

certification is appropriate.  

62. Certification of Plaintiffs’ claims for class-wide treatment is appropriate because 

Plaintiffs can prove the elements of their claims on a class-wide basis using the same evidence as 

would be used to prove those elements in individual actions alleging the same claims. 

Numerosity 

63. This action satisfies the requirements of Fed. R. Civ. P. 23(a)(1).  The Class 

numbers at least in the thousands and consists of geographically dispersed business entities who 

are insured for business interruption losses.  The Underwriter Defendants sell a large number of 

insurance policies in the state of Florida and in most if not all other 49 states and therefore joinder 

of the Class members is impracticable.     

64. The identity of Class members is ascertainable, as the names and addresses of all 

Class members can be identified in the Underwriter Defendants’ or their agent’s books and records.  

Plaintiffs anticipate providing appropriate notice to the certified Class in compliance with Fed. R. 

Civ. P. 23(c)(2)(A) and/or (B), to be approved by the Court after class certification, or pursuant to 

court order under Fed. R. Civ. P. 23(d). 
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Typicality 

65. This action satisfies the requirements of Fed. R. Civ. P. 23(a)(3) because Plaintiffs’ 

claims are typical of the claims of each of the Class members, as all Class members were and are 

similarly affected and their claims arise from the same all-risk commercial property insurance 

policy provisions entered into with the Underwriter Defendants.  Each Class member’s insurance 

policy contains the same ISO-issued form providing coverage for business income loss. None of 

the forms exclude coverage due to a global pandemic.  As such, a declaratory judgment as to the 

rights and obligations under Plaintiffs’ policies will address the rights and obligations of all Class 

members. 

Adequacy of Representation 

66. Plaintiffs are committed to prosecuting the action, will fairly and adequately protect 

the interests of the members of the Class, and have retained counsel competent and experienced in 

class action litigation, including litigation relating to insurance policies.  Plaintiffs have no interests 

antagonistic to or in conflict with other members of the Class.  Plaintiffs anticipate no difficulty in 

the management of this litigation as a class action.  

Commonality 

67. This action satisfies the requirements of Fed. R. Civ. P. 23(a)(2) because there are 

questions of law and fact that are common to each of the classes.  These common questions 

predominate over any questions affecting only individual Class members.  The questions of law 

and fact common to the Class include, but are not limited to:  

a. Whether there is an actual controversy between Plaintiffs and Underwriter 

Defendants as to the rights, duties, responsibilities and obligations of the parties 

under the business interruption coverage provisions contained in standard all-

risk commercial property insurance policies; 
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b. Whether the COVID-19 pandemic is excluded from Plaintiffs and the Class 

members standard all-risk commercial property insurance policies; 

 

c. Whether the measures put in place by civil authorities to stop the spread of 

COVID-19 caused physical loss or damage to covered commercial property; 

 

d. Whether the Underwriter Defendants have repudiated and anticipatorily 

breached the all-risk commercial property insurance policies the issued with 

business interruption coverage by intending to deny claims for coverage; and 

 

e. Whether Plaintiffs and the Class members suffered damages as a result of the 

anticipatory breach by the Underwriter Defendants.  

 

Superiority/Predominance 

 

68. This action satisfies the requirements of Fed. R. Civ. P. 23(b)(3).  A class action is 

superior to other available methods for the fair and efficient adjudication of the rights of the Class 

members.  The joinder of individual Class members is impracticable because of the vast number 

of Class members who have entered into the standard all-risk commercial property insurance 

policies with the Underwriter Defendants.     

69. Because a declaratory judgment as to the rights and obligations under the uniform 

all-risk commercial property insurance policies will apply to all Class members, most or all Class 

Members would have no rational economic interest in individually controlling the prosecution of 

specific actions.  The burden imposed on the judicial system by individual litigation, and to the 

Underwriter Defendants, by even a small fraction of the Class members, would be enormous. 

70. In comparison to piecemeal litigation, class action litigation presents far fewer 

management difficulties, far better conserves the resources of both the judiciary and the parties, 

and far more effectively protects the rights of each Class member.  The benefits to the legitimate 

interests of the parties, the court, and the public resulting from class action litigation substantially 

outweigh the expenses, burdens, inconsistencies, economic infeasibility, and inefficiencies of 

individualized litigation. Class adjudication is simply superior to other alternatives under Fed. R. 
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Civ. P. 23(b)(3)(D).  Class treatment will also avoid the substantial risk of inconsistent factual and 

legal determinations on the many issues in this lawsuit.   

71. Plaintiffs are unaware of any obstacles likely to be encountered in the management 

of this action that would preclude its maintenance as a class action.  Rule 23 provides the Court 

with the authority and flexibility to maximize the efficiencies and benefits of the class mechanism 

and reduce management challenges.  The Court may, on motion of Plaintiffs or on its own 

determination, certify nationwide and statewide classes for claims sharing common legal 

questions; utilize the provisions of Fed. R. Civ. P. 23(c)(4) to certify particular claims, issues, or 

common questions of law or of fact for class-wide adjudication; certify and adjudicate bellwether 

class claims; and utilize Fed. R. Civ. P. 23(c)(5) to divide any Class into subclasses. 

VI. CLAIMS 

COUNT I 

DECLARATORY JUDGMENT, 28 U.S.C. §§ 2201 and 2202 

On behalf of the Plaintiffs and the Class Members  

 

72. Plaintiffs incorporate by reference paragraphs 1 – 71 as though fully set forth 

herein.  

73. Under 28 U.S.C. §§ 2201 and 2202, this Court may declare the rights and other 

legal relations of the parties in dispute whether or not further relief is or could be sought.  

74. An actual and bona-fide controversy exists between the Plaintiffs, the Class 

members and the Underwriter Defendants as to the rights and obligations under the policy 

coverage for business income loss in that:  

a. Plaintiffs and the Class members were forced to close their premises or 

substantially reduce their business due to the measures put in place by civil 
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authorities to stop the spread of  COVID-19, specifically through human to 

human and surface to human contact; 

b. Plaintiffs contend that these measures trigger coverage under the standard 

all-risk commercial property insurance policy because the policy does not 

include an exclusion for a viral pandemic; 

c. Plaintiffs further contend that the orders from civil authorities to close their 

premises triggers the “additional coverage” from that same form; and 

d. Upon information and belief, the Underwriter Defendants deny and dispute 

that the standard business income loss and extra expense coverage policy 

provides coverage in this instance.   

75. Plaintiffs seek a Declaratory Judgment on behalf of themselves and all Class 

members that the standard all-risk commercial property insurance policy provides coverage for 

business income losses and extra expenses because the policy does not contain an exclusion for a 

viral pandemic. 

76. Plaintiffs also seek a Declaratory Judgment on behalf of themselves and all Class 

members that the forced closures of their premises due to orders from state or local civil authorities 

is a prohibition of access to their premises and covered as defined in the insurance policies.  

77. Federal Rule of Procedure 57 permits the Court to determine the existence or non-

existence of any right, duty, power, liability, privilege, or of any fact upon which the parties’ legal 

relations depend. 

78. The declaration sought with regard to the instant controversy is of a justiciable 

nature, does not amount to an advisory decree, and will settle the controversy between the parties 
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and on behalf of all Class members because of the uniform nature of the Underwriter Defendants’ 

insurance policies.  

WHEREFORE Plaintiffs request that this Court enter a Declaratory Judgment declaring 

that the standard all-risk commercial property insurance policy provides coverage for business 

income losses and extra expense losses incurred due to the measures taken by civil authorities to 

present the spread of  COVID-19.   

COUNT II 

ANTICIPATORY BREACH OF CONTRACT 

 

79. Plaintiffs incorporate by reference paragraphs 1 – 71 as though fully set forth 

herein. 

80. Plaintiffs and each Class member have standard all-risk commercial property 

insurance policies issued by the Underwriter Defendants.  

81. Plaintiffs and all similarly situated Class members have performed all their 

obligations as specified by the policy including the payment of all premiums due. 

82. Plaintiffs and the Class members’ insurance policies all contain standard forms that 

provide coverage for losses to business income and for “extra expenses.”   

83. The policies provide that the Underwriter Defendants will pay for the actual loss of 

business income due the “suspension” of “operations.”  

84. The policies also provide that the Underwriter Defendants will pay for any 

necessary expenses that Plaintiffs and the Class members incur that they would not have incurred 

had there been no physical loss of their property. 

85. Plaintiffs’ and the Class members’ standard all-risk commercial property insurance 

policies further provide coverage for suspension of business operations due to closures caused by 

the action of civil authorities.    
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86. As stated above, Plaintiffs and Class members were forced to close their premises 

to the public and cease or substantially reduce their operations due to the measures put in place by 

civil authorities to stop the spread of COVID-19 through human to human and surface to human 

transmission.    

87. Upon information and belief, the Underwriter Defendants intend to refuse 

performance under the insurance policies.  Specifically, the Underwriter Defendants intend to deny 

or refuse to provide coverage for business income losses or extra expenses incurred due to the 

measures put in place by civil authorities to stop the spread of COVID-19. 

88. As a result of the Underwriter Defendants’ repudiation or anticipatory breach of the  

insurance policies, Plaintiffs and the Class members have suffered actual damages. 

WHEREFORE, Plaintiffs, on behalf of themselves and all similarly situated Class 

members seek compensatory damages resulting from the Underwriter Defendants’ repudiation or 

anticipatory breach of contract and further seek all relief deemed appropriate by this Court, 

including attorneys’ fees and costs.      

PRAYER FOR RELIEF 

 

WHEREFORE, Plaintiffs, on behalf of themselves and all similarly situated individuals, 

demand judgment against the Defendants as follows: 

(1) Declaring this action to be a proper class action maintainable pursuant to Rule 23(a) 

and Rule 23(b)(3) of the Federal Rules of Civil Procedure and declaring Plaintiffs and their counsel 

to be representatives of the Class; 

(2) Issuing a Declaratory Judgment declaring the Parties’ rights and obligations under 

the insurance policies; 

Case 1:20-cv-21525-UU   Document 1   Entered on FLSD Docket 04/09/2020   Page 21 of 22Case MDL No. 2942   Document 4-8   Filed 04/21/20   Page 22 of 26



22 
1246021 

(3) Awarding Plaintiffs and the Class compensatory damages from the Underwriter 

Defendants’ anticipatory breach of the insurance policies in an amount to be determined at trial, 

together with appropriate prejudgment interest at the maximum rate allowable by law; 

(4) Awarding Plaintiffs and the Class costs and disbursements and reasonable 

allowances for the fees of Plaintiffs’ and the Class’s counsel and experts, and reimbursement of 

expenses; and 

(5) Awarding such other and further relief the Court deems just, proper, and equitable. 

DEMAND FOR A JURY TRIAL 

 Plaintiffs and the Class request a jury trial for any and all Counts for which a trial by jury 

is permitted by law. 

Respectfully submitted this 9th day of April, 2020. 

/s/ Harley S. Tropin 

Harley S. Tropin, Esq.  

Florida Bar No. 241253 

hst@kttlaw.com  

Benjamin Widlanski, Esq. 

Florida Bar No.  1010644 

bwidlanski@kttlaw.com 

Gail A. McQuilkin, Esq.  

Florida Bar No. 969338 

gam@kttlaw.comt  

Javier A. Lopez, Esq. 

Florida Bar No. 16727 

jal@kttlaw.com 

Robert Neary, Esq. 

Florida Bar No. 81712  

rn@kttlaw.com 

KOZYAK TROPIN & 

THROCKMORTON LLP 

2525 Ponce de Leon Blvd., 9th Floor 

Coral Gables, FL 33134 

Telephone:    (305) 372-1800  

Facsimile:     (305) 372-3508 

Counsel for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

BIG ONION TAVERN GROUP, LLC; 
HEADQUARTERS BEERCADE LLC; 
MACHINE 1846 LLC; THE NEW 400 
LLC; HARPER THEATER LLC; 
WELCOME BACK LLC; LEGACY 
HOSPITALITY LLC; MCBRIDES 
AURORA INC.; MCBRIDE’S PUB INC.; 
MCBRIDE’S ON 52 INC.; HOMESLYCE 
IS WHERE THE HEART IS LLC; 3458 
NORCLARK RESTAURANT LLC; 
HAPPY CAMPER PIZZERIA LLC; 1913 
NORTHCO LLC 
 

Plaintiffs, 
 

v. 
 
SOCIETY INSURANCE, INC. 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

 
Case No.  
 
JURY TRIAL DEMANDED 

 
 

COMPLAINT 

Plaintiffs Big Onion Tavern Group, LLC; Headquarters Beercade LLC; Machine 1846 

LLC; The New 400 LLC; Harper Theater LLC; Welcome Back LLC; Legacy Hospitality LLC; 

McBrides Aurora Inc.; McBride’s Pub Inc.; McBride’s on 52 Inc.; Homeslyce Is Where The 

Heart Is LLC; 3458 Norclark Restaurant LLC, Happy Camper Pizzeria LLC, and 1913 Northco 

LLC (“Plaintiffs”), for their Complaint against Defendant Society Insurance, Inc. (“Society 

Insurance”), allege as follows: 

INTRODUCTION  

1. Plaintiffs are owners and operators of restaurants and movie theaters in Chicago 

and its surrounding suburbs who have been forced, by recent orders issued by the State of 

Illinois, to cease their operations—through no fault of their own—as part of the State’s efforts to 

slow the spread of the COVID-19 global pandemic.  The closures mandated by these orders 
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present an existential threat to these small, local businesses that employ hundreds of Illinois 

residents.  To protect their businesses from situations like these, which threaten their livelihoods 

based on factors wholly outside of their control, Plaintiffs obtained business interruption 

insurance from Society Insurance.  In blatant breach of its insurance obligations that it 

voluntarily undertook in exchange for Plaintiffs’ premium payments, Society Insurance has 

denied Plaintiffs’ claims arising from the State-ordered interruption of their businesses.   

2. As a result, Plaintiffs now bring this action against Society Insurance for its 

failure to honor its obligations under commercial businessowners insurance policies issued to 

Plaintiffs, which provide coverage for losses incurred due to a “necessary suspension” of their 

operations, including when their businesses are forced to close due to a government order. 

3. On March 15, 2020, during the term of the policies issued by Society Insurance to 

Plaintiffs, Illinois Governor Pritzker issued an order first closing all restaurants, bars, and movie 

theaters to the public in an effort to address the ongoing COVID-19 pandemic. A few days later, 

on March 20, 2020, Governor Pritzker ordered all “non-essential businesses” to close.  The 

March 15 and March 20 orders are hereinafter collectively referred to as the “Closure Orders.”   

4. As a result of the Closure Orders, the Plaintiffs have been forced to halt ordinary 

operations, resulting in substantial lost revenues and forcing the Plaintiffs to furlough or lay off 

the majority of their employees.    

5. But despite Society Insurance’s express promise in its policies to cover the 

Plaintiffs’ business interruption losses when the government forces them to close, Society 

Insurance has issued blanket denials to Plaintiffs for any losses related to the Closure Orders—

often within hours of receiving Plaintiffs’ claims—without first conducting any meaningful 

coverage investigation, let alone a “reasonable investigation based on all available information” 

as required under Illinois law.    
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6. In fact, on March 16, 2020, before many of the Plaintiffs had submitted their 

claims, the CEO of Society Insurance circulated a memorandum to its “agency partners,” 

acknowledging that states, such as Illinois, had “taken steps to limit operations of certain 

businesses,” but prospectively concluding that Society Insurance’s policies would likely not 

provide coverage for losses due to a “governmental imposed shutdown due to COVID-19 

(coronavirus).”   A copy of this memorandum is attached here as “Exhibit A.”  

7. To the extent Society Insurance has provided any reason to Plaintiffs for its 

categorical assertion that Plaintiffs’ losses are not covered, it is based on the assertion that the 

“actual or alleged presence of the coronavirus,” which led to the Closure Orders that prohibited 

Plaintiffs from operating their businesses, does not constitute “direct physical loss.”  See March 

23 Letter attached here as “Exhibit B.”   

8. But Society Insurance’s conclusory statement that the actual or alleged presence 

of a substance like COVID-19 does not result in property damage is contrary to the law in 

Illinois. Illinois courts have consistently held that the presence of a dangerous substance in a 

property constitutes “physical loss or damage.”  See, e.g., Bd. of Educ. of Twp. High Sch. Dist. 

No. 211 v. Int’l Ins. Co., 720 N.E.2d 622, 625–26 (Ill. Ct. App. 1999), as modified on denial of 

reh’g (Dec. 3, 1999).  

9. Moreover, unlike many commercial property policies available in the market, the 

policies sold by Society Insurance do not include an exclusion for loss caused by a virus.  Thus, 

Plaintiffs reasonably expected that the insurance they purchased from Society Insurance included 

coverage for property damage and business interruption losses caused by viruses like the 

COVID-19 coronavirus.   

10. If Society Insurance had wanted to exclude pandemic-related losses under the 

Plaintiffs’ policies—as many other insurers have done in other policies—it easily could have 
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attempted to do so on the front-end with an express exclusion.  Instead, Society Insurance waited 

until after it collected Plaintiffs’ premiums, and after a pandemic and the resulting Closure 

Orders caused catastrophic business losses to Plaintiffs, to try to limit its exposure on the back-

end through its erroneous assertion that the presence of the coronavirus is not “physical loss” and 

therefore is not a covered cause of loss under its policies.   

11. The fact that the insurance industry has created specific exclusions for pandemic-

related losses under similar commercial property policies undermines Society Insurance’s 

assertion that the presence of a virus, like the coronavirus, does not cause “physical loss or 

damage” to property.  Indeed, if a virus could never result in a “physical loss” to property, there 

would be no need for such an exclusion.   Moreover, Society Insurance’s assertion ignores the 

fact that their policies promised to provide coverage for losses incurred due to government 

actions “taken in response to dangerous physical conditions,” even if those dangerous physical 

conditions cause damage to property at locations other than those insured under their policies.   

12. Thus, Society Insurance’s wholesale, cursory coverage denials are arbitrary and 

unreasonable, and inconsistent with the facts and plain language of the policies it issued.  These 

denials appear to be driven by Society Insurance’s desire to preempt its own financial exposure 

to the economic fallout resulting from the COVID-19 crisis, rather than to initiate, as Society is 

obligate to do, a full and fair investigation of the claims and a careful review of the policies they 

sold to Plaintiffs in exchange for valuable premiums.   

13. As a result of Society Insurance’s wrongful denial of coverage, Plaintiffs file this 

action for a declaratory judgment establishing that they are entitled to receive the benefit of the 

insurance coverage they purchased, for indemnification of the business losses they have 

sustained, for breach of contract, and for bad faith claims handling under 215 ILCS 5/155. 
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PARTIES 

14. Plaintiff Big Onion Tavern Group LLC (“Big Onion”) is an Illinois limited 

liability company, with its principal place of business in Chicago, Illinois.  Big Onion’s sole 

member is Erik Baylis, a citizen of Illinois.  Big Onion operates the following restaurants in 

Chicago:  Fatpour Tap Works – Wicker Park, Fatpour Tap Works – McCormick Place, 

Hopsmith, Woodie’s Flat, The Irish Oak, Brunch, and Centre Street Kitchen.  Big Onion has a 

Businessowners Policy from Society Insurance, Policy No. BP18003904-1, which covered losses 

for occurrences at each of Big Onion’s restaurants. 

15. Plaintiff Headquarters Beercade LLC (“Headquarters Beercade”) is an Illinois 

limited liability company.  The members of Headquarters Beercade are Brian Galati, Chireal 

Jordan, both citizens of Illinois, and Wexmore Investments LLC.  The members of Wexmore 

Investments LLC are the Bruce Wechsler Revocable Trust, the Wechsler Family GST Trust, the 

Morris Family Trust, the David and Antonia Mason Trust, and the Amanda F. Morris Trust.  The 

trustee of the Bruce Wechsler Revocable Trust is Bruce Wechsler, a citizen of Illinois.  The 

trustees of the Wechsler Family GST Trust are Jeremy Wechsler, David Wechsler, and Sandra 

Wechsler, citizens of Illinois.  The trustees of the Morris Family Trust are Jeffrey Morris and 

Mona Morris, citizens of California.  The trustees of the David and Antonia Mason Trust are 

David and Antonia Mason, citizens of California.  The trustee of the Amanda F. Morris Trust is 

Amanda Morris, a citizen of California.  Headquarters Beercade operates Headquarters Beercade 

– River North in Chicago.  Headquarters Beercade LLC has a Businessowners Policy from 

Society Insurance, Policy No. BP17034010-6. 

16. Plaintiff Machine 1846 LLC (“Machine 1846”) is an Illinois limited liability 

company.  The members of Machine 1846 are Neil Lauer, Brian Galati, and Chireal Jordan, 

citizens of Illinois.  Machine 1846 operates Machine:  Engineered Dining & Drink in Chicago’s 
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Wicker Park neighborhood.  Machine 1846 has a Businessowners Policy from Society Insurance, 

Policy No. BP18010967-2. 

17. Plaintiff The New 400 LLC (“The New 400”) is an Illinois limited liability 

company.  The sole member of The New 400 is Tony Fox, a citizen of Illinois.  The New 400 

operates the New 400 Theater in Chicago.  The New 400 has a Businessowners Policy from 

Society Insurance, Policy No. BP16015184-3. 

18. Plaintiff Harper Theater LLC (“Harper Theater”) is an Illinois limited liability 

company.  The sole member of Harper Theater is Tony Fox, a citizen of Illinois.  Harper Theater 

operates the Harper Theater in Chicago.  Harper Theater has a Businessowners Policy from 

Society Insurance, Policy No. BP560202-7. 

19. Plaintiff Welcome Back LLC (“Welcome Back”) is an Illinois limited liability 

company.  The members of Welcome Back are Illinois citizens Ryan Marks, Matthew Denk, 

Eric Jenema, Nicholas Filimon, and Robert Kabakoff, as well as Florida citizen Roger Marks.  

Welcome Back owns Welcome Back Restaurant in Chicago.  Welcome Back has a 

Businessowners Policy from Society Insurance, Policy No. BP18035428-1. 

20. Plaintiff Legacy Hospitality LLC (“Legacy Hospitality”) is a Florida limited 

liability company.  The members of Legacy Hospitality are Ryan Marks, a citizen of Illinois, and 

Roger Marks, a citizen of Florida.  Legacy Hospitality operates The Vig and The Whale 

restaurants in Chicago.  Legacy Hospitality has a Businessowners Policy from Society Insurance, 

Policy No. BP18012824-1. 

21. Plaintiff McBrides Aurora Inc. (“McBrides Aurora”) is an Illinois corporation 

with its principal place of business in Illinois.  McBrides Aurora operates the pub McBride’s 

North in Aurora, Illinois.  McBrides Aurora has a Businessowners Policy from Society 

Insurance, Policy No. TRM 591971-4. 
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22. Plaintiff McBride’s Pub Inc. (“McBride’s Pub”) is an Illinois corporation with its 

principal place of business in Illinois.  McBride’s Pub operates McBride’s Pub & Grille in 

Plainfield, Illinois.  McBride’s Pub has a Businessowners Policy from Society Insurance, Policy 

No. TRM 554796-7. 

23. Plaintiff McBride’s on 52 Inc. (“McBride’s on 52”) is an Illinois corporation with 

its principal place of business in Illinois.  McBride’s on 52 Inc. operates the pub McBride’s on 

52 in Joliet, Illinois.  McBride’s on 52 has a Businessowners Policy from Society Insurance, 

Policy No. TRM 577259-6. 

24. Plaintiff Homeslyce Is Where the Heart Is LLC (“Homeslyce”) is and Illinois 

limited liability company.  The members of Homeslyce are: 

a. Illinois citizens Clay Hamilton, Josh Iachelli, Scott Behrens, Greg Boyle, Mark 

Posner, Edward McLoughlin, Troy Schira, Steven Troy Schira, Glenn Hughes, 

Lance Lauderdale; 

b. Oregon citizens Curt Bennett, Jason Miller, Stephen Harper, Kenneth 

MacDonald, Linda MacDonald; 

c. Colorado citizens Jarka Durba and Stephen Kern; 

d. The Jacobs Family Trust.  The trustee of The Jacobs Family Trust is Jay Jacobs, a 

citizen of Montana; 

e. North Carolina citizen Michael Kutcher; 

f. Washington citizen Benjamin Wallace; 

g. Stem Ltd Partnership.  The partners of Stem Ltd Partnership are Florida citizen Ed 

McLoughlin and Illinois citizens Tim McLoughlin and Megan Horwath; and 
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h. In Your Eye LLC.  The members of In Your Eye LLC are Illinois citizens Tim 

Callahan, Peter Forker, Fred Gonzalez, Anita Rambhajan, Ernest Brown, Todd 

Baraniak, Aaron Baum, Maureen Callahan, and Glen Keefer. 

Homeslyce operates Homeslice Restaurant in Chicago.  Homeslyce has a Businessowners 

Policy from Society Insurance, Policy No. BP17001670. 

25. Plaintiff Happy Camper Pizzeria LLC (“Happy Camper Pizzeria”) is an Illinois 

limited liability company.  Happy Camper Pizzeria’s members are: 

a. Illinois citizens Clay Hamilton, Josh Iachelli, Scott Behrens, Greg Boyle, Renee 

Boyle, Matthew Wilke, Brooke Wilke, Edward McLoughlin, Stephen Madry, 

Valerie Vlahos, Troy Schira, Gaurav Vajaria, and Glenn Hughes; 

b. Oregon citizens Carol Bennett, Curt Bennett, Stephen Harper, Kenneth 

MacDonald, and Linda MacDonald; 

c. North Carolina citizen Michael Kutcher;  

d. Indiana citizens Thomas Jones and Tamara Jones; 

e. Washington citizen Benjamin Wallace; 

f. Texas citizen Chris Tartara; 

g. Stem Ltd Partnership.  The partners in Stem Ltd Partnership are Florida citizen Ed 

McLoughlin and Illinois citizens Tim McLoughlin and Megan Horwath; 

h. CK 1029 LLC.  CK 1029 LLC’s members are Illinois citizens Kevin Killerman 

and Carmen Rossi; and 

i. Dopey Camper, LLC.  Dopey Camper, LLC’s members are Illinois citizens Tim 

Callahan, Peter Forker, Anita Rambhajan, Ernest Brown, Todd Baraniak, Aaron 

Baum, Maureen Callahan, and Rebecca Carl. 
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Happy Camper Pizzeria operates the Happy Camper Pizzeria restaurant in Chicago’s Old 

Town neighborhood.  Happy Camper Pizzeria has a Business Owners Policy from Society 

Insurance, Policy No. BP15015198-4. 

26. Plaintiff 3458 Norclark Restaurant LLC (“3458 Norclark Restaurant”) is an 

Illinois limited liability company.  The members of 3458 Norclark Restaurant are Illinois citizens 

Clay Hamilton, Josh Iachelli, and Kevin Killerman.  3548 Norclark Restaurant operates Happy 

Camper Pizzeria in Chicago’s Lakeview neighborhood.  3548 Norclark has a Businessowners 

Policy from Society Insurance, Policy No. BP19020696-0. 

27. Plaintiff 1913 Northco LLC (“1913 Northco”) is an Illinois limited liability 

company.  The members of 1913 Northco are: 

a. Illinois citizens Clay Hamilton, Josh Iachelli, Greg Boyle, Edward McLoughlin, 

Stephen Madry, and Valerie Vlahos; 

b. Oregon citizens Curt Bennett, Stephen Harper, Kenneth MacDonald, and Linda 

MacDonald; 

c. Colorado citizen Stephen Kern; 

d. North Carolina citizen Michael Kutcher; 

e. Indiana citizens Thomas Jones and Tamara Jones; 

f. Washington citizen Benjamin Wallace; 

g. Stem Ltd Partnership.  The partners in Stem Ltd Partnership are Florida citizen Ed 

McLoughlin and Illinois citizens Tim McLoughlin and Megan Horwath; 

h. Trailer Park Eating, LLC.  The members of Trailer Park Eating, LLC are Illinois 

citizens Tim Callahan, Peter Forker, Anita Rambhajan, Ernest Brown, Todd 

Baraniak, Aaron Baum, Maureen Callahan, and Ryan Reed; and  
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i. Mystic Pizza Holding, LLC.  The members of Mystic Pizza Holding, LLC are 

Illinois citizen Ethan Samson, RM/MM Millennium Partnership, and the Kevin J. 

Brown 1995 Trust dated 11/11/2015.  The partners of RM/MM Millennium 

Partnership are Illinois citizens Jerrod Melman, Molly Melman, and RJ Melman.  

The trustee of the Kevin J. Brown 1995 Trust dated 11/11/2015 is Kevin Brown, a 

citizen of Illinois. 

1913 Northco operates Paradise Park restaurant in Chicago’s Wicker Park neighborhood.  

1913 Northco has a Businessowners Policy from Society Insurance, Policy No. BP18022240-1. 

28. Defendant Society Insurance is an insurance company engaged in the business of 

selling insurance contracts to commercial entities such as Plaintiffs in Illinois and elsewhere.  

Society Insurance is incorporated in the State of Wisconsin and maintains its principal place of 

business in Wisconsin. 

JURISDICTION & VENUE 

29. This Court has subject matter jurisdiction under 28 U.S.C. § 1332 because there is 

complete diversity between the parties and the amount in controversy exceeds $75,000, exclusive 

of interest and costs. 

30. This Court has personal jurisdiction over Society Insurance pursuant to the 

Illinois “long arm statute,” 735 ILCS 5/2-209, because Society Insurance has submitted to 

jurisdiction in this state by: (a) transacting business in Illinois; (b) contracting to insure a person, 

property or risk located within Illinois at the time of contracting; and (c) making a contract 

substantially connected with Illinois.  See 735 ILCS 5/2-209(1), (4), (7).  In addition, Society 

Insurance exercises substantial, systematic and continuous contacts with Illinois by doing 

business in Illinois, serving insureds in Illinois, and seeking additional business in Illinois. 
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31. This Court has jurisdiction to grant declaratory relief under 28 U.S.C. § 2201 

because an actual controversy exists between the parties as to their respective rights and 

obligations under the Policy with respect to the loss of business arising from the civil authority 

event detailed below. 

32. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) because a 

substantial part of the events or omission giving rise to Plaintiffs’ claims occurred within the 

Northern District of Illinois. 

FACTUAL ALLEGATIONS 

33. Plaintiffs incorporate by reference, as if fully set forth herein, the allegations in 

paragraphs 1–32 above. 

A. The Society Insurance Policies  

34. In exchange for substantial premiums, Society Insurance sold commercial 

property insurance policies promising to indemnify the Plaintiffs for losses resulting from 

occurrences, including the “necessary suspension” of business operations at any insured location 

caused by a government order, during the relevant time period (each a “Policy” and collectively, 

the “Policies”).    

35. Each Policy was issued to Plaintiffs at their principal places of business in Illinois.   

36. The relevant provisions setting forth the scope of coverage for business 

interruption losses are the same under each Policy.  An example of a Policy is attached here as 

“Exhibit C.”    

37. The Policy is an “all risk” policy that provides broad coverage for losses caused 

by any cause unless expressly excluded.   
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38. The Society Insurance Policies do not exclude losses from viruses or pandemics.  

Thus, the all-risk Policies purchased by the Plaintiffs cover losses caused by viruses, such as 

COVID-19.    

39. In addition to property damage losses, Society Insurance also agreed to “pay for 

the actual loss of Business Income” sustained by Plaintiffs “due to the necessary suspension” of 

Plaintiffs’ operations during the period of business interruption caused by “by direct physical 

loss of or damage to covered property” at the insured’s premises.    

40. With respect to business interruption losses, “suspension” means: (1) “the partial 

slowdown or complete cessation of your business activities”; or (2) “that a part or all of the 

described premises is rendered untenantable if coverage for Business Income applies.” 

41. “Business Income” is defined in relevant part under the Policies as “Net Income 

(Net Profit or Loss before income taxes) that would have been earned or incurred if no physical 

loss or damage had occurred” plus “continuing necessary operating expenses incurred.”    

42. Society Insurance also promised to “pay necessary Extra Expense” Plaintiffs incur 

during the period of interruption that they “would not have incurred if there had been no direct 

physical loss or damage to covered property at the described premises.”  

43. “Extra Expense” is defined in relevant part under the Policies as any expense 

incurred (1) “to avoid or minimize the suspension of business and to continue operations at the 

described premises”; (2) “[t]o minimize the suspension of business if [Plaintiffs] cannot continue 

operations”; or (3) “to [r]epair or replace any property[.]” 

44. The Society Insurance Policies also include “Civil Authority” coverage, pursuant 

to which Society Insurance promised to pay for the loss of Business Income and necessary Extra 

Expense sustained by Plaintiffs “caused by action of civil authority that prohibits access” to 

Plaintiffs’ insured premises.   
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45. This Civil Authority coverage is triggered when any non-excluded cause results in 

“damage to property other than property” at the Plaintiffs’ premises, and is intended to cover 

losses resulting from governmental actions “taken in response to dangerous physical conditions.” 

B. The Plaintiffs’ Losses Due to the Coronavirus Pandemic and the Closure Orders. 

46. On March 11, 2020, the World Health Organization declared that the emerging 

threat from the novel coronavirus—otherwise known as COVID-19—constituted a global 

pandemic.  

47. Emerging research on the virus and recent reports from the CDC indicate that the 

COVID-19 strains physically infect and can stay alive on surfaces for at least 17 days, a 

characteristic that renders property exposed to the contagion potentially unsafe and dangerous.  

Other research indicates that the virus may linger on surfaces for up to four weeks in low 

temperatures. 

48. In response to the pandemic, and the spread of the coronavirus in Chicago and 

throughout Illinois, Illinois Governor Pritzker issued Executive Order 2020-07 on March 15, 

2020 requiring that all bars, restaurants, and movie theaters close to the public beginning on 

March 16, 2020 and continuing through March 30, 2020.   

49. The continuous presence of the coronavirus on or around Plaintiffs’ premises has 

rendered the premises unsafe and unfit for their intended use and therefore caused physical 

property damage or loss under the Policies.   

50. Executive Order 2020-07 was issued in direct response to these dangerous 

physical conditions, and prohibited the public from accessing Plaintiffs’ restaurants, thereby 

causing the necessary suspension of their operations and triggering the Civil Authority coverage 

under the Policies.  Executive Order 2020-07 specifically states, “the Illinois Department of 

Public Health recommends Illinois residents avoid group dining in public settings, such as in 
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bars and restaurants, which usually involves prolonged close social contact contrary to 

recommended practice for social distancing,” and that “frequently used surfaces in public 

settings, including bars and restaurants, if not cleaned and disinfected frequently and properly, 

also pose a risk of exposure.” 

51. Governor Pritzker’s March 20, 2020 Closure Order (Executive Order 2020-10) 

closing all “non-essential” businesses in Illinois, including all restaurants and movie theaters, 

likewise was made in direct response to the continued and increasing presence of the coronavirus 

on property or around Plaintiffs’ premises.  

52. Like the March 15, 2020 Closure Order, the March 20, 2020 Order prohibited the 

public from accessing Plaintiffs’ restaurants, thereby causing the necessary suspension of their 

operations and triggering the Civil Authority coverage under the Policies.    

53. As a result of the Closure Orders, the Plaintiffs have each suffered substantial 

Business Income losses and incurred Extra Expense.  The covered losses incurred by Plaintiffs 

and owed under the Policies is increasing every day, but are expected to exceed $10 million 

dollars.  As a result of these catastrophic losses, many of the Plaintiffs have been forced to 

furlough their workers and may have to close some or all of their locations permanently.  

54. Following the March 15, 2020 Closure Order, the Plaintiffs each submitted a 

claim to Society Insurance requesting coverage for their business interruption losses promised 

under the Policies (collectively, the “Closure Order Claims”).   

55. Society Insurance has denied each of the Closure Order Claims, either verbally or 

in writing.   

COUNT I: DECLARATORY JUDGMENT  

56. Plaintiffs incorporate by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1–55 above. 
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57. Each Policy is an insurance contract under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs’ losses for claims covered by the Policy, 

such as business losses incurred as a result of the government orders forcing them to close their 

businesses.  

58. Plaintiffs have complied with all applicable provisions of the Policies, including 

payment of the premiums in exchange for coverage under the Policies. 

59. Society Insurance has arbitrarily and without justification refused to reimburse 

Plaintiffs for any losses incurred by Plaintiffs in connection with the covered business losses 

related to the Closure Orders and the necessary interruption of their businesses stemming from 

the COVID-19 pandemic. 

60. An actual case or controversy exists regarding Plaintiffs’ rights and Society 

Insurance’s obligations under the Policies to reimburse Plaintiffs for the full amount of losses 

incurred by Plaintiffs in connection with Closure Orders and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic.   

61. Pursuant to 28 U.S.C. § 2201, Plaintiffs seek a declaratory judgment from this 

Court declaring the following: 

(a) Plaintiffs’ losses incurred in connection with the Closure Orders and the and the 
necessary interruption of their businesses stemming from the COVID-19 
pandemic are insured losses under the Policies;  

(b) Society Insurance has waived any right it may have had to assert defenses to 
coverage or otherwise seek to bar or limit coverage for Plaintiffs’ losses by 
issuing blanket coverage denials without conducting a claim investigation as 
required under Illinois law; and 
 

(c) Society Insurance is obligated to pay Plaintiffs for the full amount of the losses 
incurred and to be incurred in connection with the covered business losses related 
to the Closure Orders during the four-week indemnity period and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic. 
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COUNT II: BREACH OF CONTRACT 

62. Plaintiffs incorporate by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1–61 above. 

63. Each Policy is an insurance contract under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs’ losses for claims covered by the Policy, 

such as business losses incurred as a result of the government orders forcing them to close their 

businesses.  

64. Plaintiffs have complied with all applicable provisions of the Policies, including 

payment of the premiums in exchange for coverage under the Policies, and yet Society Insurance 

has abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

65. By denying coverage for any business losses incurred by Plaintiffs in connection 

with the Closure Orders and the COVID-19 pandemic, Society Insurance has breached its 

coverage obligations under the Policies.  

66. As a result of Society Insurance’s breaches of the Policies, Plaintiffs have 

sustained substantial damages for which Society Insurance is liable, in an amount to be 

established at trial. 

COUNT III: STATUTORY PENALTY FOR BAD FAITH DENIAL OF INSURANCE 
UNDER 215 ILCS 5/155 

 
67. Plaintiffs incorporate by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1–66 above. 

68. Upon receipt of the Closure Order Claims, Society Insurance immediately denied 

the claims (either verbally or through cursory emails) without conducting any investigation, let 

alone a “reasonable investigation based on all available information” as required under Illinois 

law.  See 215 ILCS 5/154.6.   
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69. To make matters worse, based on information and belief, Society Insurance 

directed its insurance agents, who are not Plaintiffs’ agents, to make sham claim notifications 

before Society Insurance’s policyholders even noticed their claims.  Society Insurance took these 

actions, before claims were even submitted, as part of its plan to discourage claim notifications 

and to avoid any responsibility for its policyholders’ staggering losses, in violation of Illinois 

law. 

70. Society Insurance’s denials were vexatious and unreasonable.  

71. Society Insurance’s denials constitute “improper claims practices” under Illinois 

law—namely Society Insurance’s (1) refusals to pay Plaintiffs’ claims without conducting 

reasonable investigations based on all available information and (2) failure to provide reasonable 

and accurate explanations of the bases in its denials.  See 215 ILCS 5/154.6 (h), (n). 

72. In several cases, Society Insurance offered no reason for its denials and failed to 

raise any bona fide disputes as to the whether the claims were covered by the Policies.   

73. Therefore, pursuant to 215 ILCS 5/155, Plaintiffs request that, in addition to 

entering a judgment in favor of Plaintiffs and against Society Insurance for the amount owed 

under the Policies at the time of judgment, the Court enter a judgment in favor of Plaintiffs and 

against Society Insurance for an amount equal to the greater of (1) 60% of the amount which the 

trier of fact finds that Plaintiffs are entitled to recover under the Policies, exclusive of costs; and 

(2) $60,000 per Plaintiff.  See 215 ILCS 5/155. 

74. Plaintiffs further requests that the Court enter a judgment in favor of Plaintiffs and 

against Society Insurance in an amount equal to the attorneys’ fees and costs incurred by 

Plaintiffs for the prosecution of this coverage action against Society Insurance, which amount 

will be proved at or after trial, pursuant to 215 ILCS 5/155. 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully pray that the Court: 

1. Enter a declaratory judgment on Count II of the Complaint in favor of Plaintiffs and 
against Society Insurance, declaring as follows:  

(a) Plaintiffs’ losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 
pandemic are insured losses under the Policies;  
 

(b) Society Insurance has waived any right it may have had to assert defenses to 
coverage or otherwise seek to bar or limit coverage for Plaintiffs’ losses by 
issuing blanket coverage denials without conducting a claim investigation as 
required under Illinois law; and 

 
(c) Society Insurance is obligated to pay Plaintiffs for the full amount of the losses 

incurred and to be incurred in connection with the covered business losses related 
to the Closure Orders during the four-week indemnity period and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic. 

2. Enter a judgment on Count II of the Complaint in favor of Plaintiffs and against Society 
Insurance and award damages for breach of contract in an amount to be proven at trial; 

3. Enter a judgment on Count III of the Complaint in favor of Plaintiffs and against Society 
Insurance in the amount equal to amount equal to the greater of (1) 60% of the amount 
which the trier of fact finds that Plaintiffs are entitled to recover under the Policies, 
exclusive of costs; and (2) $60,000 per Plaintiff;  

4. Enter a judgment in favor of Plaintiffs and against Society Insurance in an amount equal 
to all attorneys’ fees and related costs incurred for the prosecution of this coverage action 
against Society Insurance, pursuant to 215 ILCS 5/155, which amount to be established at 
the conclusion of this action; 

5. Award to Plaintiffs and against Society Insurance prejudgment interest, to be calculated 
according to law, to compensate Plaintiffs for the loss of use of funds caused by Society 
Insurance’s wrongful refusal to pay Plaintiffs for the full amount in costs incurred in 
connection with Closure Order Claims.   

6. Award Plaintiffs such other, further, and additional relief as this Court deems just and 
appropriate.  

JURY DEMAND 

Plaintiffs hereby demand trial by jury on all issues so triable. 

Respectfully submitted this 27th day of March 2020. 
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/s/ Patrick M. Collins  
Patrick M. Collins 
Christopher J. O’Malley 
KING & SPALDING LLP 
353 N Clark Street 
12th Floor 
Chicago, IL 60654 
312-764-6901 (Phone) 
pcollins@kslaw.com  
comalley@kslaw.com  
 
 
 
Shelby S. Guilbert, Jr. 
Joseph M. Englert  
(pro hac vice motions pending) 
KING & SPALDING LLP 
1180 Peachtree Street, NE  
Atlanta, GA  30309 
(404) 572-4600 (Phone) 
sguilbert@kslaw.com 
jenglert@kslaw.com 
 
Attorneys for Plaintiffs 
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FUENTES,MIDP

United States District Court
Northern District of Illinois - CM/ECF LIVE, Ver 6.3.2 (Chicago)

CIVIL DOCKET FOR CASE #: 1:20-cv-02005

Big Onion Tavern Group, LLC et al v. Society Insurance, Inc.
Assigned to: Honorable Edmond E. Chang
Demand: $9,999,000
Cause: 28:1332 Diversity-Contract Dispute

Date Filed: 03/27/2020
Jury Demand: Plaintiff
Nature of Suit: 110 Contract: Insurance
Jurisdiction: Diversity

Plaintiff

Big Onion Tavern Group, LLC represented by Christopher J. O'Malley 
King & Spalding LLP 
353 N. Clark 
12th Floor 
Chicago, IL 60654 
312 995-6333 
Email: comalley@kslaw.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
King & Spalding LLP 
353 N. Clark St. 
Suite 1200 
Chicago, IL 60654 
(312) 764-6901 
Email: pcollins@kslaw.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Headquarters Beercade LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Machine 1846 LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
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ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

The New 400 LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Harper Theater LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Welcome Back LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Legacy Hospitality LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
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LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Mcbrides Aurora Inc. represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Homeslyce Is Where The Heart Is LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

3458 Norclark Restaurant LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Happy Camper Pizzeria LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff
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1913 Northco LLC represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Mcbride's Pub Inc. represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Plaintiff

Mcbride's On 52 Inc. represented by Christopher J. O'Malley 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

Patrick M. Collins 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED

V.

Defendant

Society Insurance, Inc.

Date Filed # Docket Text

03/27/2020 1 COMPLAINT filed by Welcome Back LLC, Happy Camper Pizzeria LLC, Machine 1846
LLC, Legacy Hospitality LLC, Homeslyce Is Where The Heart Is LLC, Headquarters Beercade
LLC, 1913 Northco LLC, Mcbride's On 52 Inc., Mcbrides Aurora Inc., The New 400 LLC,
Big Onion Tavern Group, LLC, Mcbride's Pub Inc., 3458 Norclark Restaurant LLC, Harper
Theater LLC; Jury Demand. Filing fee $ 400, receipt number 0752-16879728. (Attachments: #
1 Exhibit - A, # 2 Exhibit - B, # 3 Exhibit - C)(Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 2 CIVIL Cover Sheet (Collins, Patrick) (Entered: 03/27/2020)
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03/27/2020 3 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by 1913 Northco LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 4 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by 3458 Norclark Restaurant LLC
(Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 5 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Big Onion Tavern Group, LLC
(Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 6 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Happy Camper Pizzeria LLC
(Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 7 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Harper Theater LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 8 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Headquarters Beercade LLC
(Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 9 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Homeslyce Is Where The Heart Is
LLC (Collins, Patrick) (Entered: 03/27/2020)

03/27/2020 10 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Legacy Hospitality LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 11 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Machine 1846 LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 12 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Mcbrides Aurora Inc. (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 13 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Mcbride's On 52 Inc. (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 14 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Mcbride's Pub Inc. (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 15 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by The New 400 LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 16 NOTIFICATION of Affiliates pursuant to Local Rule 3.2 by Welcome Back LLC (Collins,
Patrick) (Entered: 03/27/2020)

03/27/2020 17 ATTORNEY Appearance for Plaintiffs 1913 Northco LLC, 3458 Norclark Restaurant LLC,
Big Onion Tavern Group, LLC, Happy Camper Pizzeria LLC, Harper Theater LLC,
Headquarters Beercade LLC, Homeslyce Is Where The Heart Is LLC, Legacy Hospitality LLC,
Machine 1846 LLC, Mcbride's On 52 Inc., Mcbride's Pub Inc., Mcbrides Aurora Inc., The
New 400 LLC, Welcome Back LLC by Patrick M. Collins (Collins, Patrick) (Entered:
03/27/2020)

03/27/2020 18 ATTORNEY Appearance for Plaintiffs 1913 Northco LLC, 3458 Norclark Restaurant LLC,
Big Onion Tavern Group, LLC, Happy Camper Pizzeria LLC, Harper Theater LLC,
Headquarters Beercade LLC, Homeslyce Is Where The Heart Is LLC, Legacy Hospitality LLC,
Machine 1846 LLC, Mcbride's On 52 Inc., Mcbride's Pub Inc., Mcbrides Aurora Inc., The
New 400 LLC, Welcome Back LLC by Christopher J. O'Malley (O'Malley, Christopher)
(Entered: 03/27/2020)
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03/27/2020  CASE ASSIGNED to the Honorable Edmond E. Chang. Designated as Magistrate Judge the
Honorable Gabriel A. Fuentes. Case assignment: Random assignment. (lw, ) (Entered:
03/27/2020)

03/30/2020 19 NOTICE TO THE PARTIES - The Court is participating in the Mandatory Initial Discovery
Pilot (MIDP). The key features and deadlines are set forth in this Notice which includes a link to
the (MIDP) Standing Order and a Checklist for use by the parties. In cases subject to the pilot,
all parties must respond to the mandatory initial discovery requests set forth in the Standing Order
before initiating any further discovery in this case. Please note: The discovery obligations in the
Standing Order supersede the disclosures required by Rule 26(a)(1). Any party seeking
affirmative relief must serve a copy of the following documents (Notice of Mandatory Initial
Discovery and the Standing Order) on each new party when the Complaint, Counterclaim,
Crossclaim, or Third-Party Complaint is served. (pj, ) (Entered: 03/30/2020)

03/30/2020 20 ORDER Seconded Amended General Order 20-0012 IN RE: CORONAVIRUS COVID-19
PUBLIC EMERGENCY Signed by the Chief Judge Rebecca R. Pallmeyer on March 30, 2020.
All open cases are impacted by this Second Amended General Order. Amended General Order
20-0012, entered on March 17, 2020, and General Order 20-0014, entered on March 20,
2020, are vacated and superseded by this Second Amended General. See attached Order for
guidance.Signed by the Honorable Rebecca R. Pallmeyer on 3/30/2020: Mailed notice.
(docket5, ) (Entered: 03/31/2020)

03/31/2020  SUMMONS Issued as to Defendant Society Insurance, Inc. (ec, ) (Entered: 03/31/2020)

04/10/2020 21 MINUTE entry before the Honorable Edmond E. Chang: Initial status hearing set for 05/28/2020
at 9:00 a.m. The parties must file a joint initial status report with the content described in the
attached status report requirements at least 3 business days before the initial status hearing.
Plaintiff must still file the report even if not all Defendants have been served or have responded to
requests to craft a joint report. Because the Procedures are occasionally revised, counsel must
read them anew even if counsel has appeared before Judge Chang in other cases. Mailed notice
(mw, ) (Entered: 04/10/2020)

04/13/2020 22 WAIVER OF SERVICE returned executed by Welcome Back LLC, Happy Camper Pizzeria
LLC, Machine 1846 LLC, Legacy Hospitality LLC, Homeslyce Is Where The Heart Is LLC,
Headquarters Beercade LLC, 1913 Northco LLC, Mcbride's On 52 Inc., Mcbrides Aurora
Inc., The New 400 LLC, Big Onion Tavern Group, LLC, Mcbride's Pub Inc., 3458 Norclark
Restaurant LLC, Harper Theater LLC. Society Insurance, Inc. waiver sent on 4/10/2020,
answer due 6/9/2020. (Collins, Patrick) (Entered: 04/13/2020)

04/13/2020 23 MINUTE entry before the Honorable Edmond E. Chang: In light of the 06/09/2020 answer
deadline, the initial status hearing of 05/28/2020 is reset to 06/11/2020 at 9:00 a.m., with the
joint status report due on 06/09/2020. Mailed notice (mw, ) (Entered: 04/13/2020)

PACER Service Center
Transaction Receipt

04/20/2020 13:10:24

PACER Login: almllf01:5453402:5449515 Client Code: 119837

Description: Docket Report Search
Criteria:

1:20-cv-
02005

Case MDL No. 2942   Document 4-9   Filed 04/21/20   Page 26 of 27

https://ecf.ilnd.uscourts.gov/doc1/067123864200
https://ecf.ilnd.uscourts.gov/doc1/067123877961
https://ecf.ilnd.uscourts.gov/doc1/067123945205
https://ecf.ilnd.uscourts.gov/doc1/067123950859
https://ecf.ilnd.uscourts.gov/doc1/067123952077


4/20/2020 CM/ECF LIVE, Ver 6.3.2 - U.S. District Court, Northern Illinois

https://ecf.ilnd.uscourts.gov/cgi-bin/DktRpt.pl?991494954178639-L_1_0-1 7/7

Billable
Pages:

6 Cost: 0.60
Case MDL No. 2942   Document 4-9   Filed 04/21/20   Page 27 of 27



 

 

 

 

 

 
 
 

EXHIBIT F 

Case MDL No. 2942   Document 4-10   Filed 04/21/20   Page 1 of 18



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
BILLY GOAT TAVERN I, INC., BILLY GOAT 
MIDWEST, LLC, BILLY GOAT NORTH II, 
INC., BILLY GOAT VI, INC., BILLY GOAT 
INN, INC., BILLY GOAT TAVERN WEST, 
LLC, all d/b/a BILLY GOAT TAVERN, and all 
others similarly situated,  

 

 Court No. 
Plaintiffs,  

  
v. JURY TRIAL DEMANDED 

  
SOCIETY INSURANCE,   
  

Defendant.  
 

COMPLAINT AT LAW 
 

Plaintiffs, BILLY GOAT TAVERN I, INC., BILLY GOAT MIDWEST, LLC, BILLY 

GOAT NORTH II, INC., BILLY GOAT VI, INC., BILLY GOAT INN, INC., BILLY GOAT 

TAVERN WEST, LLC, all doing business as “Billy Goat Tavern,” (“Plaintiffs”), by and through 

their attorneys, DUNCAN LAW GROUP, LLC, complaining of the Defendant, SOCIETY 

INSURANCE (hereinafter “Society” or “Society Insurance”), for their Complaint at Law, pleading 

in the alternative, on behalf of themselves and all others similarly situated, state: 

Nature of the Action 

1. This action arises out of Society’s failure to provide insurance coverage for the 

business income Plaintiffs lost because of the ongoing Coronavirus (COVID-19) pandemic.  

2. Plaintiffs bring this action for breach of contract and declaratory relief on behalf of 

themselves and all other similarly situated Illinois businesses that offer food or beverages for on-

premises consumption.  
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The Parties 

3. Plaintiff, Billy Goat Tavern I, Inc., is an Illinois corporation with its principal place 

of business at 430 North Michigan Avenue, Chicago, Illinois 60611.  

4. Plaintiff, Billy Goat Midwest, LLC, is an Illinois limited liability company with its 

principal place of business at 60 East Lake Street, Chicago, Illinois 60601. Billy Goat Midwest, 

LLC’s members are Basilios Sianis, Athanasios Sianis, Apostolos Sianis, Theofanis Sianis and 

Eygenia Constantinou—all of whom are Illinois citizens.   

5. Plaintiff, Billy Goat North II, Inc., is an Illinois corporation with its principal place 

of business at Navy Pier, 700 East Grand Avenue, Chicago, Illinois 60601.  

6. Plaintiff, Billy Goat North VI, Inc., is an Illinois corporation with its principal place 

of business at the Merchandise Mart, 222 Merchandise Mart, Number Fc-2, Chicago, Illinois 

60654.  

7. Plaintiff, Billy Goat Inn, Inc., is an Illinois corporation with its principal place of 

business at 1535 West Madison Street, Chicago, Illinois 60607.  

8. Plaintiff, Billy Goat Tavern West, LLC, is an Illinois limited liability company with 

its principal place of business at 203 Yorktown Center, Lombard, Illinois 60148. Billy Goat Tavern 

West, LLC’s members are Basilios Sianis, Athanasios Sianis, Apostolos Sianis, Theofanis Sianis 

and Eygenia Constantinou—all of whom are Illinois citizens. 

9. At all times mentioned herein, Plaintiffs, collectively doing business as “Billy Goat 

Tavern,” operated eight restaurants within the State of Illinois, including but not limited to:  

Billy Goat Tavern Michigan Ave. 
430 N. Michigan Ave. 

  Chicago, IL 60611 
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Billy Goat Tavern Lake Street 
  60 E. Lake St. 
  Chicago, IL 60601 
 
  Billy Goat Tavern Navy Pier 
  700 E. Grand Ave. 
  Chicago, IL 60611 
 
  Billy Goat Inn 
  1535 W. Madison St. 
  Chicago, IL 60607 
 
  Billy Goat Tavern Merchandise Mart 
  222 Merchandise Mart, # Fc-2 
  Chicago, IL 60654 
 
  Billy Goat Tavern Yorktown 

Yorktown Center Food Court 
203 Yorktown Center 
Lombard, IL 60148 

 
10. Defendant, Society Insurance, is a mutual insurance company organized under the 

laws of the State of Wisconsin, with its principal place of business in Fon du Lac, Wisconsin. 

11. At all times mentioned herein, Defendant, Society Insurance, was licensed to do 

business in the State of Illinois, selling property and casualty insurance policies to bars, restaurants, 

caterers, banquet halls, and other hospitality businesses.  

Jurisdiction and Venue 

12. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332(d)(2)(A), 

as modified by the Class Action Fairness Act of 2005, because at least one member of the Class is 

a citizen of a different state than Defendant; there are more than 100 members of the Class; and 

upon information and belief the aggregate amount in controversy exceeds $5,000,000.00 exclusive 

of interest and costs. 
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13. This Court also has jurisdiction over this action pursuant to 28 U.S.C. §1332(a)(1) 

because there is complete diversity among the parties, and the amount in controversy exceeds 

$75,000.00 exclusive of interest and costs. 

14. This Court has personal jurisdiction over Society Insurance pursuant to Illinois’s 

long-arm statute, 735 ILCS 5/2-209, because this complaint concerns: (1) one or more contracts 

Society made to insure property and/or risk in Illinois, (2) business that Society transacted within 

Illinois, and (3) one or more contracts and/or promises Society made that are substantially 

connected with Illinois. 735 ILCS 5/2-209(a)(1), (4), (7).  

15. Additionally, because this action presents an actual controversy within this Court’s 

jurisdiction, this Court may declare the legal rights and obligations of the parties hereto 

under 28 U.S.C. § 2201.  

16. Venue is appropriate because “a substantial part of the events or omissions giving 

rise to the claim[s] occurred” in the Northern District of Illinois and Society “resides” in the 

Northern District of Illinois. 28 U.S.C. § 1391.  

Factual Allegations 

Coronavirus (COVID-19) and Illinois’s Response 

17. For years, if not decades, the Center for Disease Control and the World Health 

Organization have been warning about the possibility of an airborne virus that could cause a 

worldwide pandemic. 

18. Coronavirus (COVID-19) (hereinafter “COVID-19”) is a highly contagious 

airborne virus that has rapidly spread and continues to spread across the United States. 

19. COVID-19 has been declared a pandemic by the World Health Organization. 
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20. The COVID-19 pandemic is a public health crisis that has profoundly impacted 

American society, including the public’s ability to congregate in bars and restaurants. 

21. In response to this pandemic, federal and state authorities have mandated social 

distancing and limited the number of people that can gather in any setting. 

22. On March 16, 2020, in direct response to the COVID-19 outbreak, and pursuant to 

the Illinois Emergency Management Agency Act, 20 ILCS 3305/1, et seq., Illinois Governor J.B. 

Pritzker issued Executive Order 2020-07, ordering “all businesses in the State of Illinois that offer 

food or beverages for on-premises consumption—including restaurants, bars, grocery stores, and 

food halls—[to] suspend service for and … not permit on-premises consumption.” Executive 

Order 2020-07 (2020). Although Executive Order 2020-07 permitted such businesses to serve food 

and beverages for off-premises consumption, it mandated that they ensure they have an 

environment where patrons purchasing food or beverages “maintain adequate social distancing.” 

Id.  

23. On March 20, 2020, Governor Pritzker issued Executive Order 2020-10, (1) 

directing Illinois residents to stay in their homes except when performing “essential” activities, (2) 

prohibiting gatherings of 10 or more people, and (3) requiring “non-essential” businesses to cease 

operations. Executive Order 2020-10 (2020).  

24. Executive Orders 2020-07 and 2020-10 are not laws or ordinances. 

25. Since March 16, 2020, countless Illinois bar and restaurant operators have made 

claims under their property and casualty insurance policies for the business income they lost as a 

result of COVID-19 and the resulting Executive Orders. 
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26. Insurers, including Society, have denied nearly every claim for lost business 

income—claiming insureds have not suffered a “Direct Physical Loss” to their property, a 

prerequisite for coverage.  

Plaintiffs’ All-Risk Insurance Policy 

27. In 2019, Society sold Plaintiffs an “all-risk” insurance policy (Society Policy 

Number BP17022546-2) with an effective date of coverage of August 26, 2019. A copy of Society 

Policy Number BP17022546-2 (hereinafter the “Policy” or “Policy Number BP17022546-2”) is 

attached as “Exhibit A.” 

28. At all times relevant hereto, each Plaintiff was an extended named insured under 

the Policy. Exhibit A at 14. 

29. At all times mentioned herein, the Policy covered the restaurants/premises 

identified in paragraph 9, above. Id. at 3.  

30. Plaintiffs have performed all of their obligations under Policy Number 

BP17022546-2, including but not limited to the payment of premiums and the timely reporting of 

claims. Therefore, Policy Number BP17022546-2 has been in effect since August 26, 2019 without 

interruption.  

31. Policy Number BP17022546-2 consists of various policy forms, including but not 

limited to form number “TBP13 05-15”—called the “Businessowners Special Property Coverage 

Form.” Id. at 90.  

32. Under the Businessowners Special Property Coverage Form’s terms, Society 

agreed to “pay for direct physical loss of or damage to Covered Property at the premises described 

in the Declarations caused by or resulting from any Covered Cause of Loss.” Id. 
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33. “Covered Causes of Loss” means “Direct Physical Loss unless the loss is excluded 

or limited under [the Businessowners Special Property Coverage Form].” Id. at 91.  

34. Neither the Businessowners Special Property Coverage Form nor the Policy contain 

any additional definition of “Covered Causes of Loss.” 

35. Neither the Businessowners Special Property Coverage Form nor the Policy define 

“Direct Physical Loss.” 

36. Pursuant to Businessowners Special Property Coverage Form section 5(g), Society 

further agreed to: 

pay for the actual loss of Business Income 
you sustain due to the necessary 
suspension of your "operations" during 
the "period of restoration". The 
suspension must be caused by direct 
physical loss of or damage to covered 
property at the described premises. The 
loss or damage must be caused by or 
result from a Covered Cause of Loss. 
With respect to loss of or damage to 
personal property in the open or personal 
property in a vehicle, the described 
premises include the area within 100 feet 
of such premises. With respect to the 
requirements set forth in the preceding 
paragraph, if you occupy only part of the 
site at which the described premises are 
located, your premises means: 
 

(i) The portion of the building 
which you rent, lease or occupy; 
 
(ii) Any area within the building 
or at the described premises if that 
area services, or is used to gain 
access to, the portion of the 
building which you rent lease or 
occupy.  

 
Id. at 94-95.  
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37. Although business income insurance (also known as business interruption 

insurance) typically excludes coverage for communicable diseases and/or viruses like COVID-19, 

neither the Businessowners Special Property Coverage Form nor the Policy contain any such 

exclusion.  

38. On or about March 16, 2020, and in compliance with Executive Orders 2020-07 

and 2020-10, Plaintiffs suspended all dine-in operations at their restaurants and began suffering an 

ongoing loss of business income. 

39. On or about March 16, 2020, Plaintiffs filed a claim with Society related to their 

lost business income.  

40. On or about March 20, 2020, Society denied coverage for the lost income Plaintiffs 

have suffered because of COVID-19 and Executive Orders 2020-07 and 2020-10.  

Class Allegations 

41. Pursuant to Federal Rules of Civil Procedure 23(a), 23(b)(2) and 23(b)(3), Plaintiffs 

bring this action on behalf of themselves and the following Class: 

All Illinois businesses offering food or beverages for on-premises 
consumption that: (1) are covered under Society Insurance “all-risk” 
insurance policies containing policy form number “TBP13 05-15”; (2) have 
made a claim for lost business income as a result of COVID-19 and 
Executive Orders 2020-07 and 2020-10; and (3) been denied coverage.  

 
42. The Class is so numerous that joinder of all members is impracticable. Due to the 

nature of the trade and commerce involved, the members of the Class are geographically dispersed 

throughout the State of Illinois. While only Society Insurance knows the exact number of Class 

members, Plaintiffs believe there are hundreds and likely thousands of members in the Class. 
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43. Plaintiffs’ claims are typical of the claims of the other members of the Class they 

seek to represent because Plaintiffs and all Class members purchased identical coverage from 

Society Insurance containing identical language regarding lost business income. 

44. Plaintiffs will fully and adequately protect the interests of all members of the Class. 

Plaintiffs have retained counsel experienced in complex class action and insurance litigation. 

Plaintiffs have no interests which are adverse to or in conflict with other members of the Class.  

45. The questions of law and fact common to the members of the Class predominate 

over any questions that may affect only individual members.   

46. A class action is superior to other available methods for the fair and efficient 

adjudication of this controversy since joinder of all Class members is impracticable. The 

prosecution of separate actions by individual members of the Class would impose heavy burdens 

upon the courts and would create a risk of inconsistent or varying adjudications of the questions 

of law and fact common to the Class. A class action, on the other hand, would achieve substantial 

economies of time, effort, and expense, and would assure uniformity of decision with respect to 

persons similarly situated without sacrificing procedural fairness or bringing about other 

undesirable results. 

47. The interest of the members of the Class in individually controlling the prosecution 

of separate actions is theoretical rather than practical. The Class has a high degree of cohesion, 

and prosecution of the action through representatives would be unobjectionable. The damages 

suffered by the Class are uniform and/or formulaic, and the expense and burden of individual 

litigation might make it virtually impossible for them to redress the wrongs done to them. Plaintiffs 

anticipate no difficulty in the management of this action as a class action. 

 

Case: 1:20-cv-02068 Document #: 1 Filed: 03/31/20 Page 9 of 13 PageID #:9Case MDL No. 2942   Document 4-10   Filed 04/21/20   Page 10 of 18



 10 

COUNT I – Breach of Contract (“Business Income”) 

48. Plaintiffs repeat and reallege the allegations of paragraphs 1 through 47 as if fully 

set forth herein. 

49. Plaintiffs bring this count on behalf of the Class.  

50. By purchasing Policy Number BP17022546-2, Plaintiffs entered into a contract 

with Society Insurance. 

51. Society Insurance promised to provide Plaintiffs “coverage” for all “Covered 

Causes of Loss,” defined as “Direct Physical Loss.”  

52. That “coverage” included “Business Income.” 

53. COVID-19 rendered the covered property at the premises identified in paragraph 

9, above, unsafe and inaccessible for dine-in customers.  

54. As a result of COVID-19 and Executive Orders 2020-07 and 2020-10, Plaintiffs 

suffered a direct physical loss of covered property at the premises identified in paragraph 9. 

55. On or about March 16, 2020, Plaintiffs made a claim for Coverage, including 

“Business Income,” pursuant to the terms and conditions of Policy Number BP17022546-2. 

56. On March 20, 2020, Society Insurance denied Plaintiffs’ claim for Coverage. 

57. By denying Plaintiffs’ claim, Society Insurance breached its contract with 

Plaintiffs. 

58. As a result of Society Insurance denying Plaintiffs’ claim, Plaintiffs have been 

prevented from recovering lost business income pursuant to the terms and conditions of Policy 

Number BP17022546-2, thereby suffering damages. 
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COUNT II – Declaratory Judgment 

59. Plaintiffs repeat and reallege the allegations of paragraphs 1 through 47 as if fully 

set forth herein. 

60. Plaintiffs bring this count on behalf of the Class and pursuant to the Declaratory 

Judgment Act, 28 U.S.C. §2201, et seq. 

61. Because Society Insurance has denied Plaintiffs’ claim for lost business income 

under Policy Number BP17022546-2, there is an actual controversy between the parties.  

62. Plaintiffs seek a declaration by this Court that Plaintiffs sustained a “direct physical 

loss” of the premises identified in paragraph 9 above (and the property therein) because of COVID-

19 and Executive Orders 2020-07 and 2020-10.  

63. Plaintiffs seek an additional declaration that the lost business income they sustained 

(and continue to sustain) is due to the necessary “suspension of [their] operations” following a 

“direct physical loss” of the premises identified in paragraph 9, above.  

64. A declaratory judgment regarding Society Insurance’s obligation to reimburse 

Plaintiffs for the business income they lost as a result of COVID-19 and Executive Orders 2020-

07 and 2020-10 will terminate the controversy and clarify the respective rights and obligations of 

the parties under Policy Number BP17022546-2.  

Request for Relief 

WHEREFORE, Plaintiffs demand the following relief on behalf of themselves and all 

others similarly situated: 

A. That an Order be entered certifying this action as a Plaintiff Class action under 

Federal Rule of Civil Procedure 23; 
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B. A declaration by this Court that Plaintiffs sustained a “direct physical loss” of the 

premises identified in paragraph 9 above because of COVID-19 and Executive 

Orders 2020-07 and 2020-10;  

C. A declaration by this Court that the lost business income Plaintiffs sustained (and 

continue to sustain) is due to the necessary “suspension of [their] operations” 

following a “direct physical loss” of the premises identified in paragraph 9, above;  

D. A declaration that the business income Plaintiffs lost as a result of COVID-19 and 

Executive Orders 2020-07 and 2020-10 is a covered loss under Policy Number 

BP17022546-2;  

E. Compensatory damages in such amount as demonstrated by the proofs at trial and 

that the Court deems just and proper; 

F. Punitive damages as to Counts for which such damages are available under 

applicable law and in an amount that the Court deems just and proper; 

G. Imposition of a constructive trust, an order granting recessionary and injunctive 

relief and other such equitable relief that the Court deems just and proper; 

H. An appropriate claims resolution facility, funded by Defendant, to administer relief 

to the Class in this case; 

I. Costs of litigation and attorneys’ fees; and 

J. All other appropriate relief. 
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Dated:  March 31, 2020    Respectfully submitted,  

       DUNCAN LAW GROUP, LLC, 
 
       By:      /s/ Robert R. Duncan                       
        Attorney for Plaintiffs  

 
Robert R. Duncan (Illinois Bar #6277407) 

       James H. Podolny (Illinois Bar #66321307) 
       DUNCAN LAW GROUP, LLC 
       161 North Clark Street, Suite 2550 
       Chicago, Illinois 60601 
       Phone: (312) 202-3283 
       Fax: (312) 202-3284 
       Email: rrd@duncanlawgroup.com  
        jp@duncanlawgroup.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
SANDY POINT DENTAL PC,    ) 
      Plaintiff,  ) 
v.        ) 
        ) 
THE CINCINNATI INSURANCE COMPANY,  ) 
THE CINCINNATI CASUALTY COMPANY,  ) 
THE CINCINNATI INDEMNITY COMPANY,  )  Jury Trial Demanded 
THE CINCINNATI INSURANCE COMPANIES, ) 
       Defendants, ) 
 

COMPLAINT 

 
  Plaintiff SANDY POINT DENTAL PC (“Plaintiff”), for its Complaint against 
Defendants THE CINCINNATI INSURANCE COMPANY, THE CINCINNATI CASUALTY 
COMPANY, THE CINCINNATI INDEMNITY COMPANY, THE CINCINNATI 
INSURANCE COMPANIES ("Defendants"), allege as follows: 
 

INTRODUCTION 

 
1. Plaintiff is an Illinois professional corporation with its principal place of business at 545 

N. Rand Road in Lake Zurich, Illinois. 

2. Plaintiff provides dental services and is operated by licensed dentists. 

3. Plaintiff has been forced, by recent orders issued by the State of Illinois, to cease most of 

its operations — through no fault of their own — as part of the State’s efforts to slow the spread 

of the COVID-19 global pandemic. The State has deemed elective dental work that is not an 

emergency as not essential, which includes cleaning and various other routine work that affects 

over 95% of Plaintiff's business. 

4. The closures mandated by these State orders present an existential threat to these small, 

local businesses such as Plaintiff that employ hundreds of Illinois residents. Plaintiff in particular 

has 10 employees. 
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5. To protect its businesses from situations like these, which threaten its livelihoods based on 

factors wholly outside of its control, Plaintiff obtained business interruption insurance from 

Defendants. 

6. A copy of the full insurance policy is attached hereto as Exhibit A. The policy pays for loss 

of business income (page 60 of the PDF, section b. Business Income and Extra Expense, see 

section (1) Business Income, and section 4 on page 61 of the PDF, "Civil Authority. We will pay 

for the actual loss of "Business Income" you sustain and "Extra Expense" you incur caused by 

action of civil authority that prohibits access to the "premises" due to direct physical "loss" to 

property, other than at the "premises", caused by or resulting from any Covered Cause of Loss.) 

7. In breach of its insurance obligations that it voluntarily undertook in exchange for 

Plaintiff’s premium payments, Defendants have denied Plaintiff's claims arising from the State-

ordered interruption of their businesses. 

8. As a result, Plaintiff now brings this action against Defendants for their failure to honor 

their obligations under commercial business owners insurance policies issued to Plaintiff, which 

provide coverage for losses incurred due to a necessary suspension of their operations, including 

when their businesses are forced to close due to a government order. 

9. On March 15, 2020, during the term of the policies issued by Defendants to Plaintiffs, 

Illinois Governor Pritzker issued an order first closing all restaurants, bars, and movie theaters to 

the public in an effort to address the ongoing COVID-19 pandemic. A few days later, on March 

20, 2020, Governor Pritzker ordered all “non-essential businesses” to close. The particulars of that 

order left dental offices able to do emergency work but not routine work. The March 15 and March 

20 orders are hereinafter collectively referred to as the “Closure Orders.” 
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10. The closure orders named healthcare workers as essential so long as they were doing 

essential work. The American Dental Association (“ADA”) issued an advisory opinion telling 

dentists that elective and routine matters should be postponed during the quarantine period for the 

sake of patient and staff health. (Found at https://www.ada.org/en/press-room/news-releases/2020-

archives/march/ada-calls-upon-dentists-to-postpone-elective-procedures.)  

11. The ADA reiterated these guidelines, and also stated that Dentists were to heed the Illinois 

Governor's April 30 Interim Postponement Recommendation, & to maintain focus on urgent and 

emergency dental care only. (Found at https://www.ada.org/en/press-room/news-releases/2020-

archives/april/summary-of-ada-guidance-during-the-covid-19-

crisis?utm_source=adaorg&utm_medium=adahomerotator&utm_content=interim-

statement&utm_campaign=covid-19 .) 

12. Due to the American Dental Association’s prominence, it is the industry standard for due 

care and proper procedure. 

13. Dentists who act against the ADA’s guidelines can be sued for not practicing due care, and 

can have their licenses suspended or otherwise impeded by the Illinois Department of Financial & 

Professional Regulation for not practicing such due care. 

14. Additionally, the Center for Disease Control and Prevention (“CDC”) has made the same 

recommendation. (Found at https://www.cdc.gov/oralhealth/infectioncontrol/statement-

COVID.html .) The Illinois State Dental Society ("ISDS") concurred in these guidelines on March 

23, 2020. (Found at: https://www.isds.org/news-details/2020/03/23/3.23.20-isds-revises-

recommendation-after-governor-issues-shelter-in-place-order .)  
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15. The interpretation of these three bodies, the ADA, ISDS, and CDC, maintains the industry 

standard of due care, and as such create the legal effect of making those nonessential procedures 

forbidden. 

16. Therefore due to the orders of the Illinois Governor and the COVID virus crisis, a dental 

practice that mostly does routine procedures is effectively shut down during the duration of the 

crisis. The Plaintiff has been forced to halt ordinary operations, resulting in substantial lost 

revenues. 

17. Defendants have been paid premiums and are contractually obligated to cover losses 

related to this work shut down. 

18. But despite Defendants’ promise in its policies to cover the Plaintiff’s business interruption 

losses when the government forces them to close, Defendants have issued a denial to Plaintiff for 

any losses related to the Closure Orders – within a very short period of receiving Plaintiff’s claims 

– and without first conducting any meaningful coverage investigation, let alone a “reasonable 

investigation based on all available information” as required under Illinois law. 

19. A copy of the denial to Plaintiff's claim is attached hereto as Exhibit B. It claims in relevant 

part "From a Civil Authority cause of loss perspective, there must be direct physical damage from 

a covered proper cause of loss that eliminates access to your property." 

20. Defendants agent’s only reason to Plaintiff for their categorical assertion that Plaintiff's 

losses are not covered, is based on the assertion that the presence of the coronavirus, which led to 

the Closure Orders that prohibited Plaintiffs from operating their businesses, does not constitute 

“direct physical damage.” 

21. But Defendants’ conclusory statement that the actual or alleged presence of a substance 

like COVID-19 does not result in property damage is contrary to the law in Illinois. Illinois courts 
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have consistently held that the presence of a dangerous substance in a property constitutes 

“physical loss or damage.” See, e.g., Bd. of Educ. of Twp. High Sch. Dist. No. 211 v. Int’l Ins. Co., 

720 N.E.2d 622, 625–26 (Ill. Ct. App. 1999), as modified on denial of reh’g (Dec. 3, 1999). 

22. Moreover, unlike many commercial property policies available in the market, the policies 

sold by Defendants do not include an exclusion for loss caused by a virus. The policy has rules 

and conditions regarding bacteria, but a virus is not a bacterium. 

23. Thus, Plaintiffs reasonably expected that the insurance they purchased from Defendants 

included coverage for property damage and business interruption losses caused by viruses like the 

COVID-19 coronavirus. 

24. If Defendants had wanted to exclude pandemic-related losses under the Plaintiffs’ policies 

it easily could have attempted to do so on the front-end with an express exclusion. Instead, 

Defendants waited until after it collected Plaintiff's premiums, and after a pandemic and the 

resulting Closure Orders caused catastrophic business losses to Plaintiff, to try to limit its exposure 

on the backend through its erroneous assertion that the presence of the coronavirus is not “physical 

loss” and therefore is not a covered cause of loss under its policies. 

25. The insurance industry has created specific exclusions for pandemic related losses under 

similar commercial property policies. 

26. The fact that the insurance industry has created specific exclusions for pandemic related 

losses under similar commercial property policies undermines Defendants' assertion that the 

presence of a virus, like the coronavirus, does not cause physical loss or damage to property. 

27. Thus, Defendants' wholesale, cursory coverage denials are arbitrary and unreasonable, and 

inconsistent with the plain law in Illinois, and the facts and plain language of the policies it issued. 

These denials appear to be driven by Defendants' desire to preempt its own financial exposure to 
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the economic fallout resulting from the COVID-19 crisis, rather than to initiate, as Defendants are 

obligated to do, a full and fair investigation of the claims and a careful review of the policies they 

sold to Plaintiff in exchange for valuable premiums. 

28. As a result of Defendants' wrongful denial of coverage, Plaintiff files this action for a 

declaratory judgment establishing that they are entitled to receive the benefit of the insurance 

coverage they purchased, for indemnification of the business losses they have sustained, for breach 

of contract, and for bad faith claims handling under 215 ILCS 5/155. 

PARTIES 

 
29. Plaintiff is an Illinois professional corporation, operating in Illinois and licensed in Illinois, 

with its principal place of business in Lake Zurich, Illinois. Plaintiff has a Commercial Insurance 

Policy from Defendants, Policy No. ECP 026 96 01, which covered losses for occurrences at 

Plaintiff's business. 

30. Defendants are a group of insurance companies acting in unison, engaged in the business 

of selling insurance contracts to commercial entities such as Plaintiff in Illinois and elsewhere. 

31. Defendants are incorporated in the State of Ohio and maintains their principal place of 

business in Ohio. 

JURISDICTION & VENUE 

 
32. This Court has subject matter jurisdiction under 28 U.S.C. § 1332 because there is complete 

diversity between the parties and the amount in controversy exceeds $75,000, exclusive of interest 

and costs. 

33. This Court has personal jurisdiction over Defendants pursuant to the Illinois “long arm 

statute,” 735 ILCS 5/2-209, because Defendants have submitted to jurisdiction in this state by: (a) 

transacting business in Illinois; (b) contracting to insure a person, property or risk located within 
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Illinois at the time of contracting; and (c) making a contract substantially connected with Illinois. 

See 735 ILCS 5/2-209(1), (4), (7). In addition, Defendants exercise substantial, systematic and 

continuous contacts with Illinois by doing business in Illinois, serving insureds in Illinois, and 

seeking additional business in Illinois. 

34. This Court has jurisdiction to grant declaratory relief under 28 U.S.C. § 2201 because an 

actual controversy exists between the parties as to their respective rights and obligations under the 

Policy with respect to the loss of business arising from the civil authority event detailed below. 

35. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) because a substantial 

part of the events or omission giving rise to Plaintiff’s claims occurred within the Northern District 

of Illinois. 

FACTUAL ALLEGATIONS 

 
36. Plaintiff incorporates by reference, as if fully set forth herein, the allegations in paragraphs 

1–33 above. 

A. Defendants' Policies. 

37. In exchange for substantial premiums, Defendants sold commercial property insurance 

policies promising to indemnify the Plaintiff for losses resulting from occurrences, including the 

necessary suspension of business operations at any insured location caused by a government order, 

during the relevant time period (each a “Policy” and collectively, the “Policies”). (See 

aforementioned Exhibit A.) 

38. Each Policy was issued to Plaintiff at their principal places of business in Illinois. The 

Policy provides broad coverage for losses caused by any cause unless expressly excluded. The 

Defendants' Policies do not exclude losses from viruses or pandemics. Thus, the Policies purchased 

by the Plaintiff cover losses caused by viruses, such as COVID-19. 
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39. In addition to property damage losses, Defendants also agreed to pay for the actual loss of 

Business Income sustained by Plaintiff due to the necessary suspension of Plaintiff’s operations 

during the period of business interruption "caused by action of civil authority." 

40. Section G.2. of the Policy has this definition: ""Business Income" means the: a. Net Income 

(net profit or loss before income taxes) that would have been earned or incurred; and b. Contiuing 

normal operating expenses incurred including payroll." 

B. The Plaintiff’s Losses Due to the Coronavirus Pandemic and the Closure Orders. 
 
41. On March 11, 2020, the World Health Organization declared that the emerging threat from 

the novel coronavirus—otherwise known as COVID-19—constituted a global pandemic. 

42. Emerging research on the virus and recent reports from the CDC indicate that the COVID-

19 strains physically infect and can stay alive on surfaces for at least 17 days, a characteristic that 

renders property exposed to the contagion potentially unsafe and dangerous. 

43. Other research indicates that the virus may linger on surfaces for up to four weeks in low 

temperatures. 

44. In response to the pandemic, and the spread of the coronavirus in the Greater Chicago Area 

and throughout Illinois, on 3/20/2020 Illinois Governor Pritzker issued Executive Order 2020-10, 

requiring, inter alia, that non-essential operations must cease. 

45. The Governor of Illinois’ Executive Orders and the implementing bodies supplement 

thereto were issued in direct response to these dangerous physical conditions, and prohibited the 

public from accessing Plaintiff’s dental offices for routine matters, thereby causing the necessary 

suspension of over 95% of Plaintiff’s operations and triggering the Defendants’ coverage 

responsibilities. 
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46. Governor Pritzker’s March 20, 2020 Closure Order (Executive Order 2020-10) was made 

in direct response to the continued and increasing presence of the coronavirus on property or 

around Plaintiff’s premises. 

47. As a result of these catastrophic losses, Plaintiff has lost substantial revenue. 

COUNT I: DECLARATORY JUDGMENT 

 
48. Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1 - 47 above, as though fully pleaded herein. 

49. The Policy is an insurance contract under which Defendants were paid premiums in 

exchange for their promise to pay Plaintiff's losses for claims covered by the Policy, such as 

business losses incurred as a result of the government orders forcing them to close their businesses. 

50. Plaintiff has complied with all applicable provisions of the Policies, including payment of 

the premiums in exchange for coverage under the Policies. 

51. Defendants have arbitrarily and without justification refused to reimburse Plaintiff for any 

losses incurred by Plaintiff in connection with the covered business losses related to the Closure 

Orders and the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

52. An actual case or controversy exists regarding Plaintiff's rights and Defendants' obligations 

under the Policies to reimburse Plaintiff for the full amount of losses incurred by Plaintiff in 

connection with Closure Orders and the necessary interruption of its businesses stemming from 

the COVID-19 pandemic. 

53. Pursuant to 28 U.S.C. § 2201, Plaintiff seeks a declaratory judgment from this Court 

declaring the following: (a) Plaintiff's losses incurred in connection with the Closure Orders and 

the necessary interruption of their businesses stemming from the COVID-19 pandemic are insured 

losses under the Policies; (b) Defendants have waived any right they may have had to assert 
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defenses to coverage or otherwise seek to bar or limit coverage for Plaintiff's losses by issuing 

blanket coverage denials without conducting a claim investigation as required under Illinois law; 

and (c) Defendants are obligated to pay Plaintiff for the full amount of the losses incurred and to 

be incurred in connection with the covered business losses related to the Closure Orders during 

the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

COUNT II: BREACH OF CONTRACT 

 
54. Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1 - 47 above, as though fully pleaded herein. 

55. Each Policy is an insurance contract under which Defendants were paid premiums in 

exchange for its promise to pay Plaintiff's losses for claims covered by the Policy, such as business 

losses incurred as a result of the government orders forcing them to close their businesses. 

56. Plaintiff has complied with all applicable provisions of the Policies, including payment of 

the premiums in exchange for coverage under the Policies, and yet Defendants have abrogated 

their insurance coverage obligations pursuant to the Policy's clear and unambiguous terms. 

57. By denying coverage for any business losses incurred by Plaintiff in connection with the 

Closure Orders and the COVID-19 pandemic, Defendants have breached their coverage 

obligations under the Policies. 

58. As a result of Defendants breaches of the Policies, Plaintiff has sustained substantial 

damages for which Society Insurance is liable, in an amount to be established at trial. 

COUNT III: STATUTORY PENALTY FOR BAD FAITH DENIAL OF INSURANCE 

UNDER 215 ILCS 5/155 

 
59. Plaintiff incorporates by reference, as if fully set forth herein, the facts set forth in 

paragraphs 1 - 47 above, as though fully pleaded herein. 
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60. Upon receipt of the Closure Order Claims, Defendants immediately denied the claims 

without conducting any investigation, let alone a “reasonable investigation based on all available 

information” as required under Illinois law. See 215 ILCS 5/154 et. seq. 

61. Defendants' denials were vexatious and unreasonable. 

62. Defendants' denials constitute “improper claims practices” under Illinois law—namely 

Society Insurance’s (1) refusals to pay Plaintiff's claims without conducting reasonable 

investigations based on all available information and (2) failure to provide reasonable and accurate 

explanations of the bases in its denials. See 215 ILCS 5/154.6 (h), (n). 

63. Therefore, pursuant to 215 ILCS 5/155, Plaintiff requests that, in addition to entering a 

judgment in favor of Plaintiffs and against Defendants for the amount owed under the Policies at 

the time of judgment, the Court enter a judgment in favor of Plaintiff and against Defendants for 

an amount equal to the greater of (1) 60% of the amount which the trier of fact finds that Plaintiff 

is entitled to recover under the Policies, exclusive of costs; and (2) $60,000 per Plaintiff. See 215 

ILCS 5/155. 

64. Plaintiff further requests that the Court enter a judgment in favor of Plaintiff and against 

Defendants in an amount equal to the attorney fees and costs incurred by Plaintiff for the 

prosecution of this coverage action against Defendants, which amount will be proved at or after 

trial, pursuant to 215 ILCS 5/155. 

PRAYER FOR RELIEF 

 
  WHEREFORE, Plaintiffs respectfully pray that the Court: 
 
1. Enter a declaratory judgment on Count II of the Complaint in favor of Plaintiff and against 

Defendants, declaring as follows: 
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  (a) Plaintiff's losses incurred in connection with the Closure Orders and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic are insured losses under 
the Policies; 
  (b) Defendants have waived any right it may have had to assert defenses to coverage or 
otherwise seek to bar or limit coverage for Plaintiff's losses by issuing blanket coverage denials 
without conducting a claim investigation as required under Illinois law; and 
  (c) Defendants are obligated to pay Plaintiff for the full amount of the losses incurred and 
to be incurred in connection with the covered business losses related to the Closure Orders during 
the shelter in place period and the necessary interruption of their businesses stemming from the 
COVID-19 pandemic. 
 
2. Enter a judgment on Count II of the Complaint in favor of Plaintiff and against Defendants 

(jointly and severably) and award damages for breach of contract in an amount to be proven at 

trial; 

3. Enter a judgment on Count III of the Complaint in favor of Plaintiff and against Defendants 

(jointly and severably) in the amount equal to amount equal to the greater of (1) 60% of the amount 

which the trier of fact finds that Plaintiff is entitled to recover under the Policies, exclusive of 

costs; and (2) $60,000 per Plaintiff; 

4. Enter a judgment in favor of Plaintiff and against Defendants (jointly and severably) in an 

amount equal to all attorney fees and related costs incurred for the prosecution of this coverage 

action against Defendants, pursuant to 215 ILCS 5/155, which amount to be established at the 

conclusion of this action; 

5. Award to Plaintiff and against Defendants (jointly and severably) prejudgment interest, to be 

calculated according to law, to compensate Plaintiff for the loss of use of funds caused by 

Defendants wrongful refusal to pay Plaintiff for the full amount in costs incurred in connection 

with Closure Order Claims. 

6. Award Plaintiff such other, further, and additional relief as this Court deems just and 

appropriate. 

JURY DEMAND 
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Plaintiff hereby demands trial by jury on all issues so triable. 
 

Respectfully submitted this __________ day of April 2020. 
 

s/Charles A. Silverman 
Charles Aaron Silverman PC 

8800 Bronx Ave #100-F 
Skokie, IL 60077 
(312) 526-3201 

CSilverman@cas-pc.com 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
GIO PIZZERIA & BAR HOSPITALITY, 
LLC and GIO PIZZERIA BOCA, LLC, 
individually and on behalf of all others 
similarly situated, 
 

Plaintiffs, 
 
v. 
 

CERTAIN UNDERWRITERS AT LLOYD’S, 
LONDON SUBSCRIBING TO POLICY 
NUMBERS ARP-74910-20 and ARP-75209-
20, 
 

Defendants.     
 

 
 
 
 
 

Civil Action No. ____________ 
 
 
JURY TRIAL DEMANDED 

 
 

CLASS ACTION COMPLAINT 
 

Plaintiffs GIO Pizzeria & Bar Hospitality, LLC and GIO Pizzeria Boca, LLC (together, 

“GIO”),  individually and on behalf of the other members of the below-defined nationwide 

Plaintiffs’ classes (collectively, the “Insured Class”), bring this class action against Defendants 

Certain Underwriters at Lloyd’s, London Subscribing to Policy Numbers ARP-74910-20 and 

ARP-75209-20 (“Underwriters”), and in support thereof state the following: 

I.  NATURE OF THE ACTION 

1. Plaintiffs GIO own and operate Nick’s New Haven Style Pizzeria & Bar (“Nick’s 

Pizzerias”), full-service bar and restaurants, specializing in coal-fired pizza, with locations in Coral 

Springs, Florida and Boca Raton, Florida.  Nick’s Pizzerias’ futures are now threatened by 

COVID-19 (a.k.a. the “coronavirus” or “SARS-CoV-2”). 

2. To protect their businesses in the event that they suddenly had to suspend operations 

for reasons outside of its control, or in order to prevent further property damage, Plaintiffs 
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purchased insurance coverage from Underwriters, including special property coverage, as set forth 

in Underwriters’ Business Income (and Extra Expense) Coverage Form (“Special Property 

Coverage Form”).  

3. Underwriters’ Special Property Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of operations following 

physical loss or damage to property. 

4. Underwriters’ Special Property Coverage Form also provides “Civil Authority” 

coverage, which promises to pay for loss caused by the action of a civil authority that prohibits 

access to the insured premises. 

5. Underwriters’ Special Property Coverage Form also provides “Extra Expense” 

coverage, which promises to pay the expense incurred to minimize the suspension of business and 

to continue operations. 

6. Underwriters’ Special Property Coverage Form, under a section entitled “Duties in 

the Event of Loss” mandates that Underwriter’s insured “must see that the following are done in 

the event of loss”. . . [t]ake all reasonable steps to protect the Covered Property from further 

damage and keep a record of your expenses necessary to protect the Covered Property, for 

consideration in the settlement of the claim.”   

7. Unlike many policies that provide Business Income (also referred to as “business 

interruption”) coverage, Underwriters’ Special Property Coverage Form does not include, and is 

not subject to, any exclusion for losses caused by viruses or communicable diseases.   

8. Plaintiffs GIO were forced to suspend or reduce business at their Nick’s Pizzerias 

due to COVID-19 and the resultant orders issued by civil authorities in Florida mandating the 

suspension of business for on-site services, as well as in order to take necessary steps to prevent 

further damage and minimize the suspension of business and continue operations.   
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9. Upon information and belief, Underwriters have, on a widescale and uniform basis, 

refused to pay its insureds under its Business Income, Civil Authority, Extra Expense, and Sue and 

Labor coverages for losses suffered due to COVID-19, any executive orders by civil authorities 

that have required the necessary suspension of business, and any efforts to prevent further property 

damage or to minimize the suspension of business and continue operations.  Indeed, Underwriters 

have denied claims submitted by Plaintiffs GIO under their policies. 

II. JURISDICTION AND VENUE 

10. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332, because 

Plaintiffs and Defendants are citizens of different countries, and because: (a) the Class consists of 

at least 100 members; (b) the amount in controversy exceeds $5,000,000 exclusive of interest and 

costs; and (c) no relevant exceptions apply to this claim.  

11. Venue is proper in this District under 28 U.S.C. § 1391, because the policies 

specifically state that service of suit may be made upon an agent domiciled in New York at a 

specific New York address.  The policies further state that, in the event the Underwriters fail to 

pay any amount claimed to be due, the Underwriters “will submit to the jurisdiction of a Court of 

competent jurisdiction within the United States.”  

III. THE PARTIES 

Plaintiffs 

12. Plaintiff GIO Pizzeria & Bar Hospitality, LLC is a Florida LLC, with its principal 

place of business in Coral Springs, Florida.  Plaintiff GIO Pizzeria & Bar Hospitality, LLC owns 

and operates Nick’s New Haven Style Pizzeria & Bar, located in Coral Springs, Florida. 

13. Plaintiff GIO Pizzeria Boca, LLC is a Florida LLC, with its principal place of 

business in Boca Raton, Florida.  Plaintiff GIO Pizzeria & Bar Hospitality, LLC owns and operates 

Nick’s New Haven Style Pizzeria & Bar, located in Boca Raton, Florida. 
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Defendants 

14. Underwriters are composed of separate syndicates, in turn comprised of entities 

known as “Names,” which underwrite insurance in a market known as Lloyd’s of London.  Each 

“Name” and syndicate is organized under the laws of the United Kingdom and is located in and 

has its principal place of business in England.   

IV. FACTUAL BACKGROUND 

A. The Special Property Coverage Form  

15. In return for the payment of a premium, Underwriters issued Policy No. ARP-

74910-20 to GIO Pizzeria & Bar Hospitality, LLC, for a policy period of June 1, 2019 to June 1, 

2020, including a Business Income (And Extra Expense) Coverage Form.  Policy No. ARP-74910-

20 is attached hereto as Exhibit A.  GIO Pizzeria & Bar Hospitality, LLC has performed all of its 

obligations under Policy No. ARP-74910-20, including the payment of premiums.  The Covered 

Property, with respect to the Special Property Coverage Form, is the Nick’s Pizzeria at 2444 North 

University Drive, Coral Springs, Florida.   

16. In return for the GIO’s premium payments, Underwriters issued Policy No. ARP-

75209-20 to GIO Pizzeria Boca, LLC for a policy period of February 21, 2020 to February 21, 

2021, including a Business Income (And Extra Expense) Coverage Form.  Policy No. ARP-75209-

20 is attached hereto as Exhibit B.  GIO Pizzeria Boca, LLC has performed all of its obligations 

under Policy No. ARP-75209-20, including the payment of premiums.  The Covered Property, 

with respect to the Special Property Coverage Form, is the Nick’s Pizzeria at 2240 NW 19 Street, 

Suite 904, Boca Raton, Florida. 

17. Each Plaintiff’s Special Property Coverage Form, included within the policies 

attached as Exhibits A-B, includes identical Business Income, Civil Authority, Extra Expense, and 

Sue and Labor coverages. 
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18. In many parts of the world, property insurance is sold on a specific peril basis.  Such 

policies cover a risk of loss if that risk of loss is specifically listed (e.g., hurricane, earthquake, 

H1N1, etc.).  Most property policies sold in the United States, however, including those sold by 

Underwriters insurance, are all-risk property damage policies.  These types of policies cover all 

risks of loss except for risks that are expressly and specifically excluded.  Under the heading 

“Covered Causes of Loss,” Underwriters agreed to pay for direct physical loss “unless the loss is 

excluded or limited” in the policies.   

19. Underwriters did not exclude or limit coverage for losses from viruses in Plaintiffs’ 

policies or those of the other Class members.   

20. Losses due to COVID-19 are a Covered Cause of Loss under the Underwriters’ 

policies with the Special Property Coverage Form.   

21. In the Special Property Coverage Form, Underwriters agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration” caused by direct physical loss or damage. A “slowdown or cessation” 

of business activities at the Covered Property is a “suspension” under the policy, for which 

Underwriters agreed to pay for loss of Business Income during the “period of restoration” that 

begins 72 hours after the time of direct physical loss or damage.  

22. “Business Income” means net income (or loss) before tax that Plaintiffs would have 

earned and continuing normal operating expenses incurred, including payroll. 

23. The presence of virus or disease can constitute physical damage to property, as the 

insurance industry has recognized since at least 2006.  When preparing so-called “virus” 

exclusions to be placed in some policies, but not others, the insurance industry drafting arm, ISO, 

circulated a statement to state insurance regulators that included the following: 
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Disease-causing agents may render a product impure (change its 
quality or substance), or enable the spread of disease by their 
presence on interior building surfaces or the surfaces of personal 
property.  When disease-causing viral or bacterial contamination 
occurs, potential claims involve the cost of replacement of property 
(for example, the milk), cost of decontamination (for example, 
interior building surfaces), and business interruption (time element) 
losses.  Although building and personal property could arguably 
become contaminated (often temporarily) by such viruses and 
bacteria, the nature of the property itself would have a bearing on 
whether there is actual property damage. An allegation of property 
damage may be a point of disagreement in a particular case. 

24. In the Special Property Coverage Form, Underwriters also agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct physical loss or damage to the Covered Property. 

25. “Extra Expense” includes expenses to avoid or minimize the suspension of 

business, continue operations, and to repair or replace property.   

26. Underwriters also agreed to “pay for the actual loss of Business Income” that 

Plaintiffs sustains “and any Extra Expense caused by action of civil authority that prohibits access 

to” the Covered Property when a Covered Cause of Loss causes damage to property near the 

Covered Property, the civil authority prohibits access to property immediately surrounding the 

damaged property, the Covered Property is within the prohibited area, and the civil authority action 

is taken “in response to dangerous physical conditions.”   

27. Underwriters’ Special Property Coverage Form, under a section entitled “Duties in 

the Event of Loss” mandates that Underwriters’ insureds “must see that the following are done in 

the event of loss. . . [t]ake all reasonable steps to protect the Covered Property from further damage 

and keep a record of your expenses necessary to protect the Covered Property, for consideration 

in the settlement of the claim.”  This is commonly referred to as “Sue and Labor” coverage. 

Case 1:20-cv-03107-RA   Document 1   Filed 04/17/20   Page 6 of 27Case MDL No. 2942   Document 4-12   Filed 04/21/20   Page 7 of 31



7 
 

28. Losses caused by COVID-19 and the related orders issued by local, state, and 

federal authorities triggered the Business Income, Extra Expense, Civil Authority, and Sue and 

Labor provisions of the Underwriters policy.   

B. The Covered Cause of Loss 

29. The presence of COVID-19 has caused civil authorities throughout the country to 

issue orders requiring the suspension of business at a wide range of establishments, including civil 

authorities with jurisdiction over Plaintiffs’ businesses (the “Closure Orders”). 

1. The Florida Closure Orders 

30. On March 17, 2020, Boca Raton issued a civil authority order requiring the closing 

of bars and from selling alcohol and banning dine-in eating in Boca Raton restaurants.  This order 

has been in effect since March 17, 2020. 

31. On March 17, 2020, Florida Governor Ron DeSantis issued a civil authority order 

restricting bars from selling alcohol and ordering every restaurant to limit its occupancy to 50% of 

current building capacity.  This order has been in effect since March 17, 2020. 

32. On March 18, 2020, Coral Springs issued a civil authority order requiring the 

closing of bars and effectively limiting the capacity of restaurants by requiring social distancing 

measures.  This order has been in effect since March 18, 2020. 

33. On March 20, 2020, Florida Governor Ron DeSantis issued a civil authority order 

requiring the suspension of alcohol sales for on-premises consumption and the suspension of all 

dine-in eating at restaurants.  This order has been in effect since March 20, 2020. 

34. On March 22, 2020, Broward County issued a civil authority order requiring the 

closure of bars in Broward County and banning dine-in eating in Broward County restaurants.  

This order has been in effect since March 22, 2020. 
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35. The Florida, Broward County, Coral Springs, and Boca Raton Closure Orders were 

issued in response to the rapid spread of COVID-19 throughout Florida. 

2. The Impact of COVID-19 and the Closure Orders 

36. The presence of COVID-19 caused direct physical loss of or damage to the covered 

property under the Plaintiffs’ policies, and the policies of the other Class members, by denying use 

of and damaging the covered property, and by causing a necessary suspension of operations during 

a period of restoration.   

37. The Closure Orders prohibited access to Plaintiffs and the other Class members’ 

Covered Property, and the area immediately surrounding Covered Property, in response to 

dangerous physical conditions resulting from a Covered Cause of Loss.   

38. As a result of the presence of COVID-19 and the Closure Orders, Plaintiffs and the 

other Class members lost Business Income and incurred Extra Expense.   

39. Plaintiffs submitted claims for loss to Underwriters under their policies due to the 

presence of COVID-19 and the Closure Orders, and Underwriters denied those claims.      

V. CLASS ACTION ALLEGATIONS 

40. Plaintiffs bring this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and 

23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others similarly 

situated. 

41. Plaintiffs seek to represent nationwide classes defined as: 

 All persons and entities that: (a) had Business Income coverage 
under a property insurance policy issued by Underwriters; (b) 
suffered a suspension of business related to COVID-19, at the 
premises covered by their Underwriters property insurance policy; 
(c) made a claim under their property insurance policy issued by 
Underwriters; and (d) were denied Business Income coverage by 
Underwriters for the suspension of business resulting from the 
presence or threat of COVID-19 (the “Business Income Breach 
Class”). 
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 All persons and entities that: (a) had Civil Authority coverage under 

a property insurance policy issued by Underwriters; (b) suffered  
loss of Business Income and/or Extra Expense caused by action of a 
civil authority; (c) made a claim under their property insurance 
policy issued by Underwriters; and (d) were denied Civil Authority 
coverage by Underwriters for the loss of Business Income and/or 
Extra Expense caused by a Closure Order (the “Civil Authority 
Breach Class”). 
 

 All persons and entities that: (a) had Extra Expense coverage under 
a property insurance policy issued by Underwriters; (b) sought to 
minimize the suspension of business in connection with COVID-19 
at the premises covered by their Underwriters property insurance 
policy; (c) made a claim under their property insurance policy issued 
by Underwriters; and (d) were denied Extra Expense coverage by 
Underwriters despite their efforts to minimize the suspension of 
business caused by COVID-19 (the “Extra Expense Breach Class”).  

 
 All persons and entities that: (a) had a Sue and Labor provision 

under a property insurance policy issued by Underwriters; (b) 
sought to prevent property damage caused by COVID-19 by 
suspending or reducing business operations, at the premises covered 
by their Underwriters property insurance policy; (c) made a claim 
under their property insurance policy issued by Underwriters; and 
(d) were denied Sue and Labor coverage by Underwriters in 
connection with the suspension of business caused by COVID-19 
(the “Sue and Labor Breach Class”). 

 
 All persons and entities with Business Income coverage under a 

property insurance policy issued by Underwriters that suffered a 
suspension of business due to COVID-19 at the premises covered 
by the business income coverage (the “Business Income Declaratory 
Judgment Class”). 

 
 All persons and entities with Civil Authority coverage under a 

property insurance policy issued by Underwriters that suffered loss 
of Business Income and/or Extra Expense caused by a Closure Order 
(the “Civil Authority Declaratory Judgment Class”). 

 
 All persons and entities with Extra Expense coverage under a 

property insurance policy issued by Underwriters that sought to 
minimize the suspension of business in connection with COVID-19 
at the premises covered by their Underwriters property insurance 
policy (the “Extra Expense Declaratory Judgment Class”). 
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 All persons and entities with a Sue and Labor provision under a 
property insurance policy issued by Underwriters that sought to 
prevent property damage caused by COVID-19 by suspending or 
reducing business operations, at the premises covered by their 
Underwriters property insurance policy (the “Sue and Labor 
Declaratory Judgment Class”). 

 
42. Excluded from each defined Class are Defendants and any of their members, 

affiliates, parents, subsidiaries, officers, directors, employees, successors, or assigns; 

governmental entities; and the Court staff assigned to this case and their immediate family 

members.  Plaintiffs reserve the right to modify or amend each of the Class definitions, as 

appropriate, during the course of this litigation. 

43. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

44. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  While 

Plaintiffs are informed and believes that there are thousands of members of each Class, the precise 

number of Class members is unknown to Plaintiffs but may be ascertained from Defendants’ books 

and records.  Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic mail, internet 

postings, and/or published notice.  

45. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting only individual Class members, including, without limitation: 

a. Underwriters issued all-risk policies to the members of the Class in exchange for 

payment of premiums by the Class members; 
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b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Underwriters wrongfully denied all claims based on COVID-19;  

d. whether Underwriters’ Business Income coverage applies to a suspension of 

business caused by COVID-19; 

e. whether Underwriters’ Civil Authority coverage applies to a loss of Business 

Income caused by the orders of state governors requiring the suspension of 

business as a result of COVID-19;  

f. whether Underwriters’ Extra Expense coverage applies to efforts to minimize a 

loss caused by COVID-19; 

g. whether Underwriters’ Sue and Labor provision applies to require Underwriters to 

pay for efforts to reduce damage caused by COVID-19; 

h. whether Underwriters has breached its contracts of insurance through a blanket 

denial of all claims based on business interruption, income loss or closures related 

to COVID-19 and the related closures; and 

i. whether Plaintiffs and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

46. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiffs’ claims are 

typical of the other Class members’ claims because Plaintiffs and the other Class members are all 

similarly affected by Defendants’ refusal to pay under its Business Income, Civil Authority, Extra 

Expense, and Sue and Labor coverages.  Plaintiffs’ claims are based upon the same legal theories 

as those of the other Class members.  Plaintiffs and the other Class members sustained damages 

as a direct and proximate result of the same wrongful practices in which Defendants engaged.   
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47. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiffs are adequate Class representatives because their interests do not conflict with the 

interests of the other Class members who they seek to represent, Plaintiffs have retained counsel 

competent and experienced in complex class action litigation, including successfully litigating 

class action cases similar to this one, where insurers breached contracts with insureds by failing to 

pay the amounts owed under their policies, and Plaintiffs intend to prosecute this action vigorously.  

The interests of the above-defined Classes will be fairly and adequately protected by Plaintiffs and 

their counsel.  

48. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiffs seek class-

wide adjudication as to the interpretation, and resultant scope, of Defendants’ Business Income, 

Civil Authority, Extra Expense, and Sue and Labor coverages.  The prosecution of separate actions 

by individual members of the Classes would create an immediate risk of inconsistent or varying 

adjudications that would establish incompatible standards of conduct for the Defendants.  

Moreover, the adjudications sought by Plaintiffs could, as a practical matter, substantially impair 

or impede the ability of other Class members, who are not parties to this action, to protect their 

interests. 

49. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendants acted or refused to act on grounds generally applicable to Plaintiffs and the other Class 

members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

50. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  
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Individualized litigation creates a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single adjudication, 

economy of scale, and comprehensive supervision by a single court. 

VI. CLAIMS FOR RELIEF 

COUNT I 
BREACH OF CONTRACT – BUSINESS INCOME COVERAGE 
(Claim Brought on Behalf of the Business Income Breach Class) 

51. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

52. Plaintiffs bring this Count individually and on behalf of the other members of the 

Business Income Breach Class. 

53. Plaintiffs’ Underwriters policies, as well as those of the other Business Income 

Breach Class members, are contracts under which Underwriters were paid premiums in exchange 

for their promise to pay Plaintiffs and the other Business Income Breach Class members’ losses 

for claims covered by the policy. 

54. In the Special Property Coverage Form, Underwriters agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration.”   

55. A “slowdown or cessation” of business activities at the Covered Property is a 

“suspension” under the policy, for which Underwriters agreed to pay for loss of Business Income 

during the “period of restoration” that begins within 72 hours after the time of direct physical loss 

or damage. 
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56. “Business Income” means net income (or loss) before tax that Plaintiffs and the 

other Business Income Breach Class members would have earned “if no physical loss or damage 

had occurred” and continuing normal operating expenses incurred. 

57. COVID-19 caused direct physical loss and damage to Plaintiffs and the other 

Business Income Breach Class members’ Covered Properties, requiring suspension of operations 

at the Covered Properties.  Losses caused by COVID-19 thus triggered the Business Income 

provision of Plaintiffs and the other Business Income Breach Class members’ Underwriters’ 

policies.   

58. Plaintiffs and the other Business Income Breach Class members have complied 

with all applicable provisions of their policies and/or those provisions have been waived by 

Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous 

terms. 

59. By denying coverage for any Business Income losses incurred by Plaintiffs and the 

other Business Income Breach Class members in connection with the COVID-19 pandemic, 

Underwriters has breached its coverage obligations under the policies. 

60. As a result of Underwriters’ breaches of the policies, Plaintiffs and the other 

Business Income Breach Class members have sustained substantial damages for which 

Underwriters is liable, in an amount to be established at trial. 

COUNT II 
BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 

61. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 
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62. Plaintiffs bring this Count individually and on behalf of the other members of the 

Civil Authority Breach Class. 

63. Plaintiffs’ Underwriters insurance policies, as well as those of the other Civil 

Authority Breach Class members, are contracts under which Underwriters was paid premiums in 

exchange for its promise to pay Plaintiffs and the other Civil Authority Breach Class members’ 

losses for claims covered by the policy. 

64. Underwriters agreed to “pay for the actual loss of Business Income” that insureds 

sustain “and any Extra Expense caused by action of civil authority that prohibits access to” the 

Covered Property when a Covered Cause of Loss causes damage to property near the Covered 

Property, the civil authority prohibits access to property immediately surrounding the damaged 

property, the Covered Property is within the prohibited area, and the civil authority action is taken 

“in response to dangerous physical conditions.”  

65. The Closure Orders triggered the Civil Authority provision under Plaintiffs and the 

other members of the Civil Authority Breach Class’s Underwriters insurance policies. 

66. Plaintiffs and the other members of the Civil Authority Breach Class have complied 

with all applicable provisions of the policies, and/or those provisions have been waived by 

Underwriters, or is Underwriters estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

67. By denying coverage for any business losses incurred by Plaintiffs and other 

members of the Civil Authority Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Underwriters has breached its coverage obligations under the policies. 
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68. As a result of Underwriters’ breaches of the policies, Plaintiffs and the other 

members of the Civil Authority Breach Class have sustained substantial damages for which 

Underwriters is liable, in an amount to be established at trial.  

COUNT III 
BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Breach Class) 

69. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

70. Plaintiffs bring this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

71. Plaintiffs’ Underwriters insurance policies, as well as those of the other Extra 

Expense Breach Class members, are contracts under which Underwriters was paid premiums in 

exchange for its promise to pay Plaintiffs and the other Extra Expense Breach Class members’ 

losses for claims covered by the policy. 

72. In the Special Property Coverage Form, Underwriters also agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct physical loss or damage to the Covered Property. 

73. “Extra Expense” includes expenses to avoid or minimize the suspension of 

business, continue operations, and to repair or replace property. 

74. Due to COVID-19 and the Closure Orders, Plaintiffs and the other members of the 

Extra Expense Breach Class incurred Extra Expense at Covered Property  

75. Plaintiffs and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the policies and/or those provisions have been waived by 

Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 
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abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous 

terms. 

76. By denying coverage for any business losses incurred by Plaintiffs and the other 

members of the Extra Expense Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Underwriters has breached its coverage obligations under the policies. 

77. As a result of Underwriters’ breaches of the policies, Plaintiffs and the other 

members of the Extra Expense Breach Class have sustained substantial damages for which 

Underwriters is liable, in an amount to be established at trial.  

COUNT IV 
BREACH OF CONTRACT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Breach Class) 

78. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

79. Plaintiffs bring this Count individually and on behalf of the other members of the 

Sue and Labor Breach Class. 

80. Plaintiffs’ Underwriters policies, as well as those of the other Sue and Labor Breach 

Class members, are contracts under which Underwriters was paid premiums in exchange for its 

promise to pay Plaintiffs and the other Sue and Labor Breach Class members’ losses for claims 

covered by the policy. 

81. In the Special Property Coverage Form, Underwriters agreed to give due 

consideration in settlement of a claim to expenses incurred in taking all reasonable steps to protect 

Covered Property from further damage. 

82. In complying with the Closure Orders and otherwise suspending or limiting 

operations, Plaintiffs and other members of the Sue and Labor Breach Class incurred expenses in 

connection with reasonable steps to protect Covered Property. 
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83. Plaintiffs and the other members of the Sue and Labor Breach Class have complied 

with all applicable provisions of the policy and/or those provisions have been waived by 

Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous 

terms. 

84. By denying coverage for any Sue and Labor expenses incurred by Plaintiffs and the 

other members of the Sue and Labor Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Underwriters has breached its coverage obligations under the policies. 

85. As a result of Underwriters’ breaches of the policies, Plaintiffs and the other 

members of the Sue and Labor Breach Class have sustained substantial damages for which 

Underwriters is liable, in an amount to be established at trial. 

COUNT V 
DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment Class) 

86. Plaintiffs Underwriters (“Plaintiffs” for the purpose of this claim) repeat and 

realleges Paragraphs 1-50 as if fully set forth herein. 

87. Plaintiffs bring this Count individually and on behalf of the other members of the 

Business Income Declaratory Judgment Class. 

88. Plaintiffs’ Underwriters policies, as well as those of the other Business Income 

Declaratory Judgment Class members, are contracts under which Underwriters was paid premiums 

in exchange for its promise to pay Plaintiffs and the other Business Income Declaratory Judgment 

Class members’ losses for claims covered by the policy. 

89. Plaintiffs and the other Business Income Declaratory Judgment Class members 

have complied with all applicable provisions of the policies and/or those provisions have been 

waived by Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters 
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has abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous 

terms and has wrongfully and illegally refused to provide coverage to which Plaintiffs and the 

other Business Income Declaratory Judgment Class members are entitled. 

90. Underwriters has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

91. An actual case or controversy exists regarding Plaintiffs and the other Business 

Income Declaratory Judgment Class members’ rights and Underwriters’ obligations under the 

policies to reimburse Plaintiffs for the full amount of Business Income losses incurred by Plaintiffs 

and the other Business Income Declaratory Judgment Class members in connection with 

suspension of their businesses stemming from the COVID-19 pandemic. 

92. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Business Income Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs and the other Business Income Declaratory Judgment Class members’ 

Business Income losses incurred in connection with the Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic 

are insured losses under their policies; and  

ii. Underwriters is obligated to pay Plaintiffs and the other Business Income 

Declaratory Judgment Class members for the full amount of the Business Income 

losses incurred and to be incurred in connection with the Closure Orders during the 

period of restoration and the necessary interruption of their businesses stemming 

from the COVID-19 pandemic. 
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COUNT VI 
DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 

93. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

94. Plaintiffs bring this Count individually and on behalf of the other members of the 

Civil Authority Declaratory Judgment Class. 

95. Plaintiffs’ Underwriters insurance policy, as well as those of the other Civil 

Authority Declaratory Judgment Class members, are contracts under which Underwriters was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Civil Authority Declaratory 

Judgment Class members’ losses for claims covered by the policy. 

96. Plaintiffs and the other Civil Authority Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiffs and the other 

Class members are entitled. 

97. Underwriters has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

98. An actual case or controversy exists regarding Plaintiffs and the other Civil 

Authority Declaratory Judgment Class members’ rights and Underwriters’ obligations under the 

policies to reimburse Plaintiffs and the other Civil Authority Declaratory Judgment Class members 

for the full amount of covered Civil Authority losses incurred by Plaintiffs and the other Civil 
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Authority Declaratory Judgment Class members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

99. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Civil Authority Declaratory 

Judgment Class members seek a declaratory judgment from this 

Court declaring the following: 

i. Plaintiffs and the other Civil Authority Declaratory Judgment Class members’ Civil 

Authority losses incurred in connection with the Closure Orders and the necessary 

interruption of their businesses stemming from the COVID-19 pandemic are 

insured losses under their policies; and 

ii. Underwriters is obligated to pay Plaintiffs and the other Civil Authority Declaratory 

Judgment Class members the full amount of the Civil Authority losses incurred and 

to be incurred in connection with the covered losses related to the Closure Orders 

and the necessary interruption of their businesses stemming from the COVID-19 

pandemic 

COUNT VII 
DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

100. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

101. Plaintiffs bring this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

102. Plaintiffs’ Underwriters insurance policy, as well as those of the other Extra 

Expense Declaratory Judgment Class members, are contracts under which Underwriters was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Extra Expense Declaratory 

Judgment Class members’ losses for claims covered by the policy. 
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103. Plaintiffs and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the policies clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiffs and the other 

Class members are entitled.  

104. Underwriters has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

105. An actual case or controversy exists regarding Plaintiffs and the other Extra 

Expense Declaratory Judgment Class members’ rights and Underwriters’ obligations under the 

policies to reimburse Plaintiffs and the other Extra Expense Declaratory Judgment Class members 

for the full amount of Extra Expense losses incurred by Plaintiffs in connection with Closure 

Orders and the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

106. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Extra Expense Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs and the other Extra Expense Declaratory Judgment Class members’ Extra 

Expense losses incurred in connection with the Closure Orders and the necessary 

interruption of their businesses stemming from the COVID-19 pandemic are 

insured losses under their policies; and 

ii. Underwriters is obligated to pay Plaintiffs and the other Extra Expense Declaratory 

Judgment Class members for the full amount of the Extra Expense losses incurred 

and to be incurred in connection with the covered losses related to the Closure 
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Orders during the period of restoration and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic.  

COUNT VIII 
DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 

(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 

107. Plaintiffs GIO (“Plaintiffs” for the purpose of this claim) repeat and reallege 

Paragraphs 1-50 as if fully set forth herein. 

108. Plaintiffs bring this Count individually and on behalf of the other members of the 

Sue and Labor Declaratory Judgment Class. 

109. Plaintiffs’ Underwriters insurance policy, as well as those of the other Sue and 

Labor Declaratory Judgment Class members, are contracts under which Underwriters was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Sue and Labor Declaratory 

Judgment Class members’ reasonably incurred expenses to protect Covered Property. 

110. Plaintiffs and the other Sue and Labor Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Underwriters, or Underwriters is estopped from asserting them, and yet Underwriters has 

abrogated its insurance coverage obligations pursuant to the policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiffs is entitled. 

111. Underwriters has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

112. An actual case or controversy exists regarding Plaintiffs and the other Sue and 

Labor Declaratory Judgment Class members’ rights and Underwriters’ obligations under the 

policies to reimburse Plaintiffs and the other Sue and Labor Declaratory Judgment Class members 
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for the full amount Plaintiffs and the other members of the Sue and Labor Declaratory Judgment 

Class reasonably incurred to protect Covered Property from further damage by COVID-19. 

113. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Sue and Labor Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs and the other Sue and Labor Declaratory Judgment Class members 

reasonably incurred expenses to protect Covered Property from further damage by 

COVID-19 are insured losses under their policies; and 

ii. Underwriters is obligated to pay Plaintiffs and the other Sue and Labor Declaratory 

Judgment Class members for the full amount of the expenses they reasonably 

incurred to protect Covered Property from further damage by COVID-19. 

VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs, individually and on behalf of the other Class members, 

respectfully request that the Court enter judgment in their favor and against Defendants as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiffs as Class representative, and appointing Plaintiffs’ undersigned attorneys as 

Counsel for the Classes;  

b. Entering judgment on Counts I-IV in favor of Plaintiffs GIO and the members of 

the Business Income Breach Class, the Civil Authority Breach Class, the Extra Expense Breach 

Class, and the Sue and Labor Breach Class; and awarding damages for breach of contract in an 

amount to be determined at trial; 

c. Entering declaratory judgments on Counts V-VIII in favor of Plaintiffs and the 

members of the Business Income Declaratory Judgment Class, the Civil Authority Declaratory 

Judgment Class, the Extra Expense Declaratory Judgment Class, and the Sue and Labor 

Declaratory Judgment Class as follows; 
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i. Business Income, Civil Authority, Extra Expense, and Sue and Labor losses 

incurred in connection with the Closure Orders and the necessary interruption 

of their businesses stemming from the COVID-19 pandemic are insured losses 

under their policies; and 

ii. Underwriters is obligated to pay for the full amount of the Business Income, 

Civil Authority, Extra Expense, and Sue and Labor losses incurred and to be 

incurred related to COVID-19, the Closure Orders and the necessary 

interruption of their businesses stemming from the COVID-19 pandemic;  

d. Ordering Defendants to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendants to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

 

VIII. JURY DEMAND 

Plaintiffs hereby demand a trial by jury on all claims so triable.  

Dated:  April 17, 2020    Respectfully submitted, 
 

/s/Greg G. Gutzler  
Greg G. Gutzler 
DICELLO LEVITT GUTZLER LLC 
444 Madison Avenue, Fourth Floor 
New York, New York  10022 
Telephone:  646-933-1000 

       ggutzler@dicellolevitt.com 
 
Adam J. Levitt 
Amy E. Keller* 
Daniel R. Ferri* 
Mark Hamill* 
Laura E. Reasons* 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
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Chicago, Illinois  60602 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 

 

 

BRIDAL EXPRESSIONS LLC, individually 

and on behalf of all others similarly situated, 

 

Plaintiff, 

 

v. 

 

OWNERS INSURANCE COMPANY,  

 

Defendant.     

 

 

 

 

 

 

Civil Action No. ____________ 

 

 

JURY TRIAL DEMANDED 

 

 

CLASS ACTION COMPLAINT 

 

Plaintiff Bridal Expressions LLC (d/b/a CLE Bride by Expressions) (“Bridal 

Expressions”), individually and on behalf of the other members of the below-defined nationwide 

classes (collectively, the “Class”), brings this class action against Defendant Owners Insurance 

Company (“Owners”), and in support thereof states the following: 

I.  NATURE OF THE ACTION 

1. Plaintiff Bridal Expressions, located in Mentor, Ohio, has been in business for close 

to twenty years, providing wedding dresses, tuxedos, and other formalwear to its local community.  

Its existence is now threatened because of COVID-19. 

2. To protect its business in the event that it suddenly had to suspend operations for 

reasons outside of its control, Plaintiff purchased insurance coverage from Defendant, including 

special property coverage, as set forth in Defendant’s Businessowner’s Special Property Coverage 

Form (Form BP 00 02 01 87) (“Special Property Coverage Form”).  

3. Defendant’s Special Property Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of operations. 
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4. Defendant’s Special Property Coverage Form also provides “Extra Expense” 

coverage, which promises to pay the expenses incurred to minimize the suspension of business 

and to continue operations. 

5. Unlike many policies that provide Business Income (also referred to as “business 

interruption”) coverage, Defendant’s Special Property Coverage Form does not include, and is not 

subject to, any exclusion for losses caused by viruses or communicable diseases. 

6. In fact, the insurance policy that Defendant sold to Plaintiff (which includes many 

different types of coverage in addition to the Special Property Coverage Form) includes a 

communicable diseases exclusion that specifically applies only to the liability sections of the 

policy—not the property policy section. In other words, Defendant explicitly wrote the 

communicable diseases exclusion so that it did not apply to the types of claims at issue in this 

lawsuit: 

 

7. Plaintiff was forced to suspend business due to COVID-19 (a.k.a. the “coronavirus” 

or “SARS-CoV-2”) as well as to take necessary steps to prevent further damage and minimize the 

suspension of business and continue operations.   

8. Upon information and belief, Defendant has, on a widescale and uniform basis, 

refused to pay its insureds under its Business Income and Extra Expense coverages for losses 
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suffered due to COVID-19 and efforts to prevent further property damage or to minimize the 

suspension of business and continue operations.  Indeed, Defendant has denied Plaintiff’s claim 

under its policy. 

II. JURISDICTION AND VENUE 

9. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332, because 

Defendant and at least one Class member are citizens of different states, and because: (a) the Class 

consists of at least 100 members; (b) the amount in controversy exceeds $5,000,000 exclusive of 

interest and costs; and (c) no relevant exceptions apply to this claim.  

10. Venue is proper in this District under 28 U.S.C. § 1391, because Plaintiff resides in 

this district, and because a substantial portion of the acts and conduct giving rise to the claims 

occurred within the District.  

III. THE PARTIES 

Plaintiff 

11. Plaintiff Bridal Expressions (d/b/a CLE Bride by Expressions) is an Ohio LLC, 

with its principal place of business in Mentor, Ohio.  Bridal Expressions owns and operates CLE 

Bride by Expressions, located in Mentor, Ohio 

Defendant 

12. Defendant Owners Insurance Company is a corporation domiciled in Ohio, with its 

principal place of business in Lansing, Michigan.  It is authorized to write, sell, and issue insurance 

policies providing property and business income coverage in Ohio.  At all times material hereto, 

Owners conducted and transacted business through the selling and issuing of insurance policies 

within Ohio, including, but not limited to, selling and issuing property coverage to Plaintiff Bridal 

Expressions. 
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IV. FACTUAL BACKGROUND 

A. The Special Property Coverage Form  

13. In return for the payment of a premium, Defendant issued Policy No. 44-229-409-

01 to Plaintiff for a policy period of October 15, 2019 to October 15, 2020, including a 

Businessowners Special Property Coverage Form.  Policy No. 44-229-409-01 is attached hereto 

as Exhibit A.  Plaintiff has performed all of its obligations under Policy No. 44-229-409-01, 

including the payment of premiums.  The Covered Property, with respect to the Special Property 

Coverage Form, is CLE Bride by Expressions, located at 8925 Mentor Avenue, Mentor, Ohio  

44060.   

14. In many parts of the world, property insurance is sold on a specific peril basis.  Such 

policies cover a risk of loss only if that risk of loss is specifically listed (e.g., hurricane, earthquake 

H1N1, etc.).  Most property policies sold in the United States, however, including those sold by 

Defendant, are all-risk property damage policies.  These types of policies cover all risks of loss 

except for risks that are expressly and specifically excluded.  In the Special Property Coverage 

Form provided to Plaintiff, under the heading “Covered Causes of Loss,” Defendant agreed to pay 

for direct physical loss or damage to Covered Property unless specifically excluded or limited in 

the policy.  

15. In the Special Property Coverage Form, Defendant did not exclude or limit 

coverage for losses from viruses. 

16. Losses due to COVID-19 are a Covered Cause of Loss under Defendant’s policies 

with the Special Property Coverage Form.   

17. In the Special Property Coverage Form, Defendant agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration” caused by direct physical loss or damage.   
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18. The presence of virus or disease can constitute physical damage to property, as the 

insurance industry has recognized since at least 2006. When preparing so-called “virus” exclusions 

to be placed in some policies, but not others, the insurance industry drafting arm, ISO, circulated 

a statement to state insurance regulators that included the following: 

Disease-causing agents may render a product impure (change its 

quality or substance), or enable the spread of disease by their 

presence on interior building surfaces or the surfaces of personal 

property.  When disease-causing viral or bacterial contamination 

occurs, potential claims involve the cost of replacement of property 

(for example, the milk), cost of decontamination (for example, 

interior building surfaces), and business interruption (time element) 

losses.  Although building and personal property could arguably 

become contaminated (often temporarily) by such viruses and 

bacteria, the nature of the property itself would have a bearing on 

whether there is actual property damage. An allegation of property 

damage may be a point of disagreement in a particular case.”  

 

19. “Business Income” means net income that would have been earned or incurred, and 

continuing normal operating expenses incurred, including payroll. 

20. In the Special Property Coverage Form, Defendant also agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct physical loss or damage to the Covered Property. 

21. “Extra Expense” means expenses to avoid or minimize the suspension of business 

and to repair or replace property.  

B. The Covered Cause of Loss 

22. The presence of COVID-19 caused “direct physical loss of or damage to” each 

“Covered Property” under Plaintiff’s policy, and the policies of the other Class members, by 

denying use of and damaging the Covered Property, and causing a necessary suspension of 

operations during a period of restoration.   
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23. As a result of the presence of COVID-19, Plaintiff and the other Class members 

lost Business Income and incurred Extra Expense.   

24. On or about March 16, 2020, Plaintiff submitted a claim to Defendant for loss to its 

Covered Property caused by COVID-19.   

25. On or about March 16, 2020, Defendant denied Plaintiff’s claim.   

26. Indeed, Defendant has, on a uniform and widescale basis, refused to pay, under its 

Business Income and Extra Expense coverages, for losses sustained due to the presence of COVID-

19.       

V. CLASS ACTION ALLEGATIONS 

27. Plaintiff brings this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and 

23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others similarly 

situated. 

28. Plaintiff seeks to represent nationwide classes defined as: 

• All persons and entities that: (a) had Business Income coverage 

under a property insurance policy issued by Owners; (b) suffered a 

suspension of business related to COVID-19, at the premises 

covered by their Owners property insurance policy; (c) made a claim 

under their property insurance policy issued by Owners; and (d) 

were denied Business Income coverage by Owners for the 

suspension of business resulting from the presence or threat of 

COVID-19 (the “Business Income Breach Class”). 

 

• All persons and entities that: (a) had Extra Expense coverage under 

a property insurance policy issued by Owners; (b) sought to 

minimize the suspension of business in connection with COVID-19 

at the premises covered by their Owners property insurance policy; 

(c) made a claim under their property insurance policy issued by 

Owners; and (d) were denied Extra Expense coverage by Owners 

despite their efforts to minimize the suspension of business caused 

by COVID-19 (the “Extra Expense Breach Class”).  

 

• All persons and entities with Business Income coverage under a 

property insurance policy issued by Owners that suffered a 

suspension of business due to COVID-19 at the premises covered 

Case: 1:20-cv-00833-SO  Doc #: 1  Filed:  04/17/20  6 of 17.  PageID #: 6Case MDL No. 2942   Document 4-13   Filed 04/21/20   Page 7 of 20



7 
 

by the Business Income coverage (the “Business Income 

Declaratory Judgment Class”). 

 

• All persons and entities with Extra Expense coverage under a 

property insurance policy issued by Owners that sought to minimize 

the suspension of business in connection with COVID-19 at the 

premises covered by their Owners property insurance policy (the 

“Extra Expense Declaratory Judgment Class”). 

 

29. Excluded from each defined Class is Defendant and any of its members, affiliates, 

parents, subsidiaries, officers, directors, employees, successors, or assigns; governmental entities; 

and the Court staff assigned to this case and their immediate family members.  Plaintiff reserves 

the right to modify or amend each of the Class definitions, as appropriate, during the course of this 

litigation. 

30. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

31. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  While 

Plaintiff is informed and believes that there are thousands of members of each Class, the precise 

number of Class members is unknown to Plaintiff, but may be ascertained from Defendant’s books 

and records.  Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic mail, internet 

postings, and/or published notice.  

32. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting individual Class members, including, without limitation: 

a. Defendant issued all-risk policies to the members of the Class in exchange for the 

payment of premiums by Class members; 
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b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Defendant wrongfully denied all claims based on COVID-19;  

d. whether Defendant’s Business Income coverage applies to a suspension of 

business caused by COVID-19; 

e. whether Defendant’s Extra Expense coverage applies to efforts to minimize a loss 

caused by COVID-19; 

f. whether Defendant has breached its contracts of insurance through a blanket 

denial of all claims based on business interruption, income loss or closures related 

to COVID-19 and the related closures; and 

g. whether Plaintiff and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

33. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s claims are 

typical of the other Class members’ claims because Plaintiff and the other Class members are all 

similarly affected by Defendant’s refusal to pay under its Business Income and Extra Expense 

coverages.  Plaintiff’s claims are based upon the same legal theories as those of the other Class 

members.  Plaintiff and the other Class members sustained damages as a direct and proximate 

result of the same wrongful practices in which Defendant engaged.   

34. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiff is an adequate Class representative because its interests do not conflict with the interests 

of the other Class members who they seek to represent, Plaintiff has retained counsel competent 

and experienced in complex class action litigation, including successfully litigating class action 

cases similar to this one, where insurers breached contracts with insureds by failing to pay the 

amounts owed under their policies, and Plaintiff intends to prosecute this action vigorously.  The 
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interests of the above-defined Classes will be fairly and adequately protected by Plaintiff and its 

counsel.  

35. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiff seeks class-

wide adjudication as to the interpretation, and resultant scope, of Defendant’s Business Income 

and Extra Expense coverages.  The prosecution of separate actions by individual members of the 

Classes would create an immediate risk of inconsistent or varying adjudications that would 

establish incompatible standards of conduct for the Defendant.  Moreover, the adjudications sought 

by Plaintiff could, as a practical matter, substantially impair or impede the ability of other Class 

members, who are not parties to this action, to protect their interests. 

36. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendant acted or refused to act on grounds generally applicable to Plaintiff and the other Class 

members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

37. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  

Individualized litigation creates a potential for inconsistent or contradictory judgments, and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single adjudication, 

economy of scale, and comprehensive supervision by a single court. 
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VI. CLAIMS FOR RELIEF 

COUNT I 

BREACH OF CONTRACT -- BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Breach Class) 

38. Plaintiff Bridal Expressions (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-37 as if fully set forth herein. 

39. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Breach Class. 

40. Plaintiff’s Owners policy, as well as those of the other Business Income Breach 

Class members, are contracts under which Defendant was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Business Income Breach Class members’ losses for claims 

covered by the policy. 

41. In the Special Property Coverage Form, Defendant agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration,” which begins with the date of direct physical loss or damage. 

42. “Business Income” means net income that would have been earned or incurred, and 

continuing normal operating expenses incurred, including payroll. 

43. COVID-19 caused direct physical loss and damage to Plaintiff’s and the other 

Business Income Breach Class members’ Covered Properties, requiring suspension of operations 

at the Covered Properties.  Losses caused by COVID-19 thus triggered the Business Income 

provision of Plaintiff’s and the other Business Income Breach Class members’ Owners insurance 

policies.   

44. Plaintiff and the other Business Income Breach Class members have complied with 

all applicable provisions of their policies, those provisions have been waived by Defendant or 
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Defendant is estopped from asserting them, and yet Defendant has abrogated its insurance 

coverage obligations pursuant to the policies’ clear and unambiguous terms. 

45. By denying coverage for any Business Income losses incurred by Plaintiff and the 

other Business Income Breach Class members in connection with the COVID-19 pandemic, 

Defendant has breached its coverage obligations under the Policies. 

46. As a result of Defendant’s breaches of the policies, Plaintiff and the other Business 

Income Breach Class members have sustained substantial damages for which Defendant is liable, 

in an amount to be established at trial. 

COUNT II 

BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Breach Class) 

47. Plaintiff Bridal Expressions (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-37 as if fully set forth herein. 

48. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

49. Plaintiff’s Owners policy, as well as those of the other Extra Expense Breach Class 

members, are contracts under which Defendant was paid premiums in exchange for its promise to 

pay Plaintiff’s and the other Extra Expense Breach Class members’ losses for claims covered by 

the policy. 

50. In the Special Property Coverage Form, Defendant agreed to pay necessary Extra 

Expense that its insureds incur during the “period of restoration” that the insureds would not have 

incurred if there had been no direct physical loss or damage to the Covered Properties. 

51. “Extra Expense” means expenses to avoid or minimize the suspension of business 

and to repair or replace property. 
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52. Due to the presence of COVID-19, Plaintiff and the other members of the Extra 

Expense Breach Class incurred Extra Expense at their Covered Properties. 

53. Plaintiff and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the Policies, those provisions have been waived by Defendant, or 

Defendant is estopped from asserting them, and yet Defendant has abrogated its insurance 

coverage obligations pursuant to the policies’ clear and unambiguous terms. 

54. By denying coverage for any business losses incurred by Plaintiff and the other 

members of the Extra Expense Breach Class in connection with the COVID-19 pandemic, 

Defendant has breached its coverage obligations under the Policies. 

55. As a result of Defendant’s breaches of the policies, Plaintiff and the other members 

of the Extra Expense Breach Class have sustained substantial damages for which Defendant is 

liable, in an amount to be established at trial.  

COUNT III 

DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment Class) 

56. Plaintiff Bridal Expressions (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-37 as if fully set forth herein. 

57. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Declaratory Judgment Class. 

58. Plaintiff’s Owners policy, as well as those of the other Business Income Declaratory 

Judgment Class members, are contracts under which Defendant was paid premiums in exchange 

for its promise to pay Plaintiff’s and the other Business Income Declaratory Judgment Class 

members’ losses for claims covered by the policy. 

59. Plaintiff and the other Business Income Declaratory Judgment Class members have 

complied with all applicable provisions of the policies, those provisions have been waived by 
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Defendant, or Defendant is estopped from asserting them, and yet Defendant has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and the other Business 

Income Declaratory Judgment Class members are entitled. 

60. Defendant has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Business Income Declaratory Judgment Class 

have filed a claim. 

61. An actual case or controversy exists regarding Plaintiff’s and the other Business 

Income Declaratory Judgment Class members’ rights and Defendant’s obligations under the 

policies to reimburse Plaintiff for the full amount of Business Income losses incurred by Plaintiff 

and the other Business Income Declaratory Judgment Class members in connection with the 

suspension of their businesses due to the presence of COVID-19. 

62. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Business Income Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Business Income Declaratory Judgment Class members’ 

Business Income losses incurred in connection with necessary interruption of their 

businesses due to the presence of COVID-19 are insured losses under their policies; 

and  

 

ii. Defendant is obligated to pay Plaintiff and the other Business Income Declaratory 

Judgment Class members for the full amount of the Business Income losses 

incurred and to be incurred in connection with the period of restoration and the 

necessary interruption of their businesses stemming from the presence of COVID-

19. 
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COUNT IV 

DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

63. Plaintiff Bridal Expressions (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-37 as if fully set forth herein. 

64. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

65. Plaintiff’s Owners insurance policy, as well as those of the other Extra Expense 

Declaratory Judgment Class members, are contracts under which Defendant was paid premiums 

in exchange for its promise to pay Plaintiff’s and the other Extra Expense Declaratory Judgment 

Class members’ losses for claims covered by the policy. 

66. Plaintiff and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the policies, those provisions have been waived by 

Defendant, or Defendant is estopped from asserting them, and yet Defendant has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and the other Extra Expense 

Declaratory Judgment Class are entitled.  

67. Defendant has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Extra Expense Declaratory Judgment Class have 

filed a claim. 

68. An actual case or controversy exists regarding Plaintiff’s and the other Extra 

Expense Declaratory Judgment Class members’ rights and Defendant’s obligations under the 

policies to reimburse Plaintiff and the other Extra Expense Declaratory Judgment Class members 
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for the full amount of Extra Expense losses incurred by Plaintiff and the other Extra Expense 

Declaratory Judgment Class members due to the presence of COVID-19. 

69. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Extra Expense Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Extra Expense Declaratory Judgment Class members’ 

Extra Expense losses incurred in connection with the necessary interruption of their 

businesses due to the presence of COVID-19 are insured losses under their policies; 

and 

 

ii. Defendant is obligated to pay Plaintiff and the other Extra Expense Declaratory 

Judgment Class members for the full amount of the Extra Expense losses incurred 

and to be incurred in connection with the covered losses related to the necessary 

interruption of their businesses due to the presence of COVID-19.  

 

VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the other Class members, 

respectfully requests that the Court enter judgment in their favor and against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiff as Class representative, and appointing Plaintiff’s undersigned attorneys as 

Counsel for the Classes;  

b. Entering judgment on Counts I and II in favor of Plaintiff and the members of the 

Business Income Breach Class and the Extra Expense Breach Class; and awarding damages for 

breach of contract in an amount to be determined at trial; 

c. Entering declaratory judgments on Counts III and IV in favor of Plaintiff and the 

members of the Business Income Declaratory Judgment Class and the Extra Expense Declaratory 

Judgment Class as follows: 

i. Business Income and Extra Expense losses incurred in connection with the  

necessary interruption of businesses due to the presence of COVID-19 are 

insured losses under their Policies; and 
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ii. Defendant is obligated to pay for the full amount of the Business Income and 

Extra Expense losses incurred and to be incurred in connection with the  

necessary interruption of businesses due to the presence of COVID-19; 

 

d. Ordering Defendant to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

VIII. JURY DEMAND 

Plaintiff hereby demands a trial by jury on all claims so triable.  

Dated:  April 17, 2020    Respectfully submitted, 

 

/s/ Mark A. DiCello  

Mark A. DiCello (0063924) 

Kenneth P. Abbarno (0059791) 

       Mark Abramowitz (0088145) 

       DICELLO LEVITT GUTZLER LLC 

       7556 Mentor Avenue 

       Mentor, Ohio  44060 

       Telephone:  440-953-8888 

madicello@dicellolevitt.com 

kabbarno@dicellolevitt.com 

       mabramowitz@dicellolevitt.com 

 

Adam J. Levitt (IL 6216433) 

Amy E. Keller (IL 6296902) 

Daniel R. Ferri* 

Mark Hamill* 

Laura E. Reasons* 

DICELLO LEVITT GUTZLER LLC 

Ten North Dearborn Street, Sixth Floor 

Chicago, Illinois  60602 

Telephone:  312-214-7900 

       alevitt@dicellolevitt.com 

       akeller@dicellolevitt.com 

       dferri@dicellolevitt.com 

       mhamill@dicellolevitt.com 

       lreasons@dicellolevitt.com 
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Mark Lanier* 

Alex Brown* 

Skip McBride* 

       THE LANIER LAW FIRM PC 

       10940 West Sam Houston Parkway North 

       Suite 100 

       Houston, Texas  77064 

       Telephone:  713-659-5200 

       WML@lanierlawfirm.com 

alex.brown@lanierlawfirm.com 

skip.mcbride@lanierlawfirm.com 

 

Timothy W. Burns* 

Jeff J. Bowen* 

Jesse J. Bair* 

Freya K. Bowen* 

BURNS BOWEN BAIR LLP 

One South Pinckney Street, Suite 930 

Madison, Wisconsin  53703 

Telephone: 608-286-2302 

tburns@bbblawllp.com 

jbowen@bbblawllp.com 

jbair@bbblawllp.com 

fbowen@bbblawllp.com 

 

Douglas Daniels* 

DANIELS & TREDENNICK 

6363 Woodway, Suite 700 

Houston, Texas  77057 

Telephone:  713-917-0024 

douglas.daniels@dtlawyers.com 

 

Counsel for Plaintiff 

and the Proposed Classes 

 

* Applications for admission pro hac vice to be filed 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF OHIO 

 

 

TROY STACY ENTERPRISES INC., 

individually and on behalf of all others 

similarly situated, 

 

Plaintiff, 

 

v. 

 

THE CINCINNATI INSURANCE 

COMPANY,  

 

Defendant.     

 

 

 

Judge: ___________________ 

 

 

Civil Action No. ____________ 

 

 

JURY TRIAL DEMANDED 

 

 

CLASS ACTION COMPLAINT 

Plaintiff Troy Stacy Enterprises Inc. (d/b/a Craft & Vinyl) (“Craft & Vinyl”), individually 

and on behalf of the other members of the below-defined nationwide classes (collectively, the 

“Class”), brings this class action against Defendant The Cincinnati Insurance Company 

(“Cincinnati”), and in support thereof states the following: 

I.  NATURE OF THE ACTION 

1. Plaintiff owns and operates Craft & Vinyl, located in Columbus, Ohio.  One of 

Columbus’s most unique destinations, Craft & Vinyl is a craft beer pub, vinyl record shop, and 

live music venue, all under one roof.  Craft & Vinyl’s existence, however, is now threatened by 

SARS-CoV-2, sometimes called “Coronavirus” or by one of the names of the disease that it causes 

and that spreads it “COVID-19.” For ease of reference, SARS-CoV-2 will be referred to as 

COVID-19 herein. 

2. To protect its businesses in the event that it suddenly had to suspend operations for 

reasons outside of its control, or if it had to act in order to prevent further property damage, Plaintiff 
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purchased insurance coverage from Cincinnati, including property coverage, as set forth in 

Cincinnati’s Building and Personal Property Coverage Form (Form No. FM 101 05 16) (“Special 

Property Coverage Form”).  

3. Cincinnati’s Special Property Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of operations following 

loss to property. 

4. Cincinnati’s Special Property Coverage Form also provides “Civil Authority” 

coverage, which promises to pay for loss caused by the action of a civil authority that prohibits 

access to the insured premises because of damage at other property. 

5. Cincinnati’s Special Property Coverage Form also provides “Extra Expense” 

coverage, which promises to pay the expense incurred to minimize the suspension of business and 

to continue operations. 

6. Cincinnati’s Special Property Coverage Form, under a section entitled “Duties in 

the Event of Loss or Damage” mandates that Cincinnati’s insureds “must see that the following 

are done in order for coverage to apply. . . [t]ake all reasonable steps to protect the Covered 

Property from further damage . . . . [and] [k]eep a record of your expenses necessary to protect the 

Covered Property, for consideration in the settlement of the claim.”  This is commonly referred to 

as “Sue and Labor” coverage. 

7. Unlike many policies that provide Business Income coverage (also referred to as 

“business interruption” coverage), Cincinnati’s Special Property Coverage Form does not include, 

and is not subject to, any exclusion for losses caused by the viruses.    

8. Plaintiff was forced to suspend or reduce business at Craft & Vinyl due to COVID-

19 and the resultant closure orders issued by civil authorities in Ohio.   
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9. Upon information and belief, Cincinnati has, on a widescale and uniform basis, 

refused to pay its insureds under its Business Income, Civil Authority, Extra Expense, and Sue and 

Labor coverages for losses suffered due to COVID-19, any orders by civil authorities that have 

required the necessary suspension of business, and any efforts to prevent further property damage 

or to minimize the suspension of business and continue operations.  Indeed, Cincinnati has denied 

Plaintiff’s claim under its Cincinnati policy. 

II. JURISDICTION AND VENUE 

10. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332, because 

Defendant and at least one member of the Class are citizens of different states and because: (a) the 

Class consists of at least 100 members; (b) the amount in controversy exceeds $5,000,000 

exclusive of interest and costs; and (c) no relevant exceptions apply to this claim.  

11. Venue is proper in this District under 28 U.S.C. § 1391, because Defendant resides 

in this District and a substantial portion of the acts and conduct giving rise to the claims occurred 

within the District.  

III. THE PARTIES 

Plaintiff 

12. Plaintiff Craft & Vinyl is an Ohio corporation, with its principal place of business 

in Columbus, Ohio.    

Defendant 

13. Defendant Cincinnati is an insurance company organized under the laws of Ohio, 

with its principal place of business in Fairfield, Ohio.  It is authorized to write, sell, and issue 

insurance policies providing property and business income coverage in Ohio.  At all times material 

hereto, Cincinnati conducted and transacted business through the selling and issuing of insurance 
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policies within Ohio, including, but not limited to, selling and issuing property coverage to 

Plaintiff. 

IV. FACTUAL BACKGROUND 

A. The Special Property Coverage Form 

14. In return for the payment of a premium, Cincinnati issued Policy No. EPP 049 46 

35 to Plaintiff for a policy period of June 26, 2018 to June 26, 2021, including a Businessowners 

Special Property Coverage Form.  Policy No. EPP 049 46 35 is attached hereto as Exhibit A.  

Plaintiff has performed all of its obligations under Policy No. EPP 049 46 35, including the 

payment of premiums.  The Covered Property, with respect to the Special Property Coverage 

Form, is Craft & Vinyl at 1806 West Fifth Avenue, Columbus, Ohio  43212.   

15. In many parts of the world, property insurance is sold on a specific peril basis.  Such 

policies cover a risk of loss if that risk of loss is specifically listed (e.g., hurricane, earthquake, 

H1N1, etc.).  Most property policies sold in the United States, however, including those sold by 

Cincinnati, are all-risk property damage policies.  These types of policies cover all risks of loss 

except for risks that are expressly and specifically excluded.  In the Special Property Coverage 

Form provided to Plaintiff, under the heading “Covered Causes of Loss,” Cincinnati agreed to pay 

for direct loss to Covered Property “unless the loss is excluded or limited” by the policy.   

16. In the policy, Cincinnati did not exclude or limit coverage for losses from the spread 

of viruses.   

17. Losses due to COVID-19 are a Covered Cause of Loss under Cincinnati policies 

with the Special Property Coverage Form.   

18. In the Special Property Coverage Form, Cincinnati agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration” caused by direct physical loss or damage.  A “slowdown or cessation” 
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of business activities at the Covered Property is a “suspension” under the policy, for which 

Cincinnati agreed to pay for loss of Business Income during the “period of restoration” that begins 

at the time of loss. 

19. “Business Income” means net income (or loss) before tax that Plaintiff and the other 

Class members would have earned or incurred, as well as continuing normal operating expenses 

incurred. 

20. The presence of virus or disease can constitute physical damage to property, as the 

insurance industry has recognized since at least 2006.  When preparing so-called “virus” 

exclusions to be placed in some policies, but not others, the insurance industry drafting arm, ISO, 

circulated a statement to state insurance regulators that included the following: 

Disease-causing agents may render a product impure (change its 

quality or substance), or enable the spread of disease by their 

presence on interior building surfaces or the surfaces of personal 

property.  When disease-causing viral or bacterial contamination 

occurs, potential claims involve the cost of replacement of property 

(for example, the milk), cost of decontamination (for example, 

interior building surfaces), and business interruption (time element) 

losses.  Although building and personal property could arguably 

become contaminated (often temporarily) by such viruses and 

bacteria, the nature of the property itself would have a bearing on 

whether there is actual property damage. An allegation of property 

damage may be a point of disagreement in a particular case. 

21. In the Special Property Coverage Form, Cincinnati also agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct loss to the Covered Property. 

22. “Extra Expense” includes expenses to avoid or minimize the suspension of 

business, continue operations, and to repair or replace property.   

23. Cincinnati also agreed to “pay for the actual loss of Business Income” that Plaintiff 

sustains and necessary Extra Expense “caused by action of civil authority that prohibits access to” 
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the Covered Property when a Covered Cause of Loss causes damage to property other than the 

Covered Property, the civil authority prohibits access to property immediately surrounding the 

damaged property, the Covered Property is within the prohibited area, and the civil authority action 

is taken “in response to dangerous physical conditions.”   

24. Cincinnati’s Special Property Coverage Form, under a section entitled “Duties in 

the Event of Loss or Damage” mandates that Cincinnati’s insureds “must see that the following 

are done in order for coverage to apply. . . [t]ake all reasonable steps to protect the Covered 

Property from further damage . . . . [and] [k]eep a record of your expenses necessary to protect the 

Covered Property, for consideration in the settlement of the claim.”  This is commonly referred to 

as “Sue and Labor” coverage. 

25. Losses caused by COVID-19 and the related orders issued by local, state, and 

federal authorities triggered the Business Income, Extra Expense, Civil Authority, and Sue and 

Labor provisions of the Cincinnati policy.   

B. The Covered Cause of Loss 

26. The presence of COVID-19 has caused civil authorities throughout the country to 

issue orders requiring the suspension of business at a wide range of establishments, including civil 

authorities with jurisdiction over Plaintiff’s business (the “Closure Orders”). 

27. On March 15, 2020, the State of Ohio issued a civil authority order requiring the 

closure of bars in Ohio and banning dine-in eating in Ohio.  This order has been in effect since 

March 15, 2020. 

28. On March 22, 2020, the State of Ohio issued a civil authority order requiring the 

closure of non-essential businesses, which includes pubs, record stores, and live music venues.  

This order has been in effect since March 22, 2020. 
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29. The Ohio Closure Orders were issued in response to the rapid spread of COVID-

19 throughout Ohio. 

30. The presence of COVID-19 caused direct physical loss of or damage to the covered 

property under the Plaintiff’s policies, and the policies of the other Class members, by denying use 

of and damaging the covered property, and by causing a necessary suspension of operations during 

a period of restoration.   

31. The Closure Orders, including the issuance of the Ohio Closure Orders, prohibited 

access to Plaintiff’s and the other Class members’ Covered Property, and the area immediately 

surrounding Covered Property, in response to dangerous physical conditions resulting from a 

Covered Cause of Loss.   

32. As a result of the presence of COVID-19 and the Closure Orders, Plaintiff and the 

other Class members lost Business Income and incurred Extra Expense.   

33. Craft & Vinyl submitted a claim for loss to Cincinnati under its policy due to the 

presence of COVID-19 and the Closure Orders, and Cincinnati denied that claim.      

V. CLASS ACTION ALLEGATIONS 

34. Plaintiff brings this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and 

23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others similarly 

situated. 

35. Plaintiff seeks to represent nationwide classes defined as: 

• All persons and entities that: (a) had Business Income coverage 

under a property insurance policy issued by Cincinnati; (b) suffered 

a suspension of business related to COVID-19, at the premises 

covered by their Cincinnati property insurance policy; (c) made a 

claim under their property insurance policy issued by Cincinnati; 

and (d) were denied Business Income coverage by Cincinnati for the 

suspension of business resulting from the presence or threat of 

COVID-19 (the “Business Income Breach Class”). 
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• All persons and entities that: (a) had Civil Authority coverage under 

a property insurance policy issued by Cincinnati; (b) suffered  loss 

of Business Income and/or Extra Expense caused by action of a civil 

authority; (c) made a claim under their property insurance policy 

issued by Cincinnati; and (d) were denied Civil Authority coverage 

by Cincinnati for the loss of Business Income and/or Extra Expense 

caused by a Closure Order (the “Civil Authority Breach Class”). 

 

• All persons and entities that: (a) had Extra Expense coverage under 

a property insurance policy issued by Cincinnati; (b) sought to 

minimize the suspension of business in connection with COVID-19 

at the premises covered by their Cincinnati property insurance 

policy; (c) made a claim under their property insurance policy issued 

by Cincinnati; and (d) were denied Extra Expense coverage by 

Cincinnati despite their efforts to minimize the suspension of 

business caused by COVID-19 (the “Extra Expense Breach Class”).  

 

• All persons and entities that: (a) had a Sue and Labor provision 

under a property insurance policy issued by Cincinnati; (b) sought 

to prevent property damage caused by COVID-19 by suspending or 

reducing business operations, at the premises covered by their 

Cincinnati property insurance policy; (c) made a claim under their 

property insurance policy issued by Cincinnati; and (d) were denied 

Sue and Labor coverage by Cincinnati in connection with the 

suspension of business caused by COVID-19 (the “Sue and Labor 

Breach Class”). 

 

• All persons and entities with Business Income coverage under a 

property insurance policy issued by Cincinnati that suffered a 

suspension of business due to COVID-19 at the premises covered 

by the business income coverage (the “Business Income Declaratory 

Judgment Class”). 

 

• All persons and entities with Civil Authority coverage under a 

property insurance policy issued by Cincinnati that suffered loss of 

Business Income and/or Extra Expense caused by a Closure Order 

(the “Civil Authority Declaratory Judgment Class”). 

 

• All persons and entities with Extra Expense coverage under a 

property insurance policy issued by Cincinnati that sought to 

minimize the suspension of business in connection with COVID-19 

at the premises covered by their Cincinnati property insurance 

policy (the “Extra Expense Declaratory Judgment Class”). 

 

• All persons and entities with a Sue and Labor provision under a 

property insurance policy issued by Cincinnati that sought to 

prevent property damage caused by COVID-19 by suspending or 
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reducing business operations, at the premises covered by their 

Cincinnati property insurance policy (the “Sue and Labor 

Declaratory Judgment Class”). 

 

36. Excluded from each defined Class is Defendant and any of its members, affiliates, 

parents, subsidiaries, officers, directors, employees, successors, or assigns; governmental entities; 

and the Court staff assigned to this case and their immediate family members.  Plaintiff reserves 

the right to modify or amend each of the Class definitions, as appropriate, during the course of this 

litigation. 

37. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

38. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  While 

Plaintiff is informed and believes that there are thousands of members of each Class, the precise 

number of Class members is unknown to Plaintiff but may be ascertained from Defendant’s books 

and records.  Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic mail, internet 

postings, and/or published notice.  

39. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting only individual Class members, including, without limitation: 

a. Cincinnati issued all-risk policies to the members of the Class in exchange for 

payment of premiums by the Class members; 

b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Cincinnati wrongfully denied all claims based on COVID-19;  

Case: 1:20-cv-00312-MWM Doc #: 1 Filed: 04/19/20 Page: 9 of 25  PAGEID #: 9Case MDL No. 2942   Document 4-14   Filed 04/21/20   Page 10 of 28



10 
 

d. whether Cincinnati’s Business Income coverage applies to a suspension of 

business caused by COVID-19; 

e. whether Cincinnati’s Civil Authority coverage applies to a loss of Business 

Income caused by the orders of state governors requiring the suspension of 

business as a result of COVID-19;  

f. whether Cincinnati’s Extra Expense coverage applies to efforts to minimize a loss 

caused by COVID-19; 

g. whether Cincinnati’s Sue and Labor provision applies to require Cincinnati to pay 

for efforts to reduce damage caused by COVID-19; 

h. whether Cincinnati has breached its contracts of insurance through a blanket 

denial of all claims based on business interruption, income loss or closures related 

to COVID-19 and the related closures; and 

i. whether Plaintiff and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

40. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s claims are 

typical of the other Class members’ claims because Plaintiff and the other Class members are all 

similarly affected by Defendant’s refusal to pay under its Business Income, Civil Authority, Extra 

Expense, and Sue and Labor coverages.  Plaintiff’s claims are based upon the same legal theories 

as those of the other Class members.  Plaintiff and the other Class members sustained damages as 

a direct and proximate result of the same wrongful practices in which Defendant engaged.   

41. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiff is an adequate Class representative because its interests do not conflict with the interests 

of the other Class members who it seeks to represent, Plaintiff has retained counsel competent and 

experienced in complex class action litigation, including successfully litigating class action cases 
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similar to this one, where insurers breached contracts with insureds by failing to pay the amounts 

owed under their policies, and Plaintiff intends to prosecute this action vigorously.  The interests 

of the above-defined Classes will be fairly and adequately protected by Plaintiff and their counsel.  

42. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiff seeks class-

wide adjudication as to the interpretation, and resultant scope, of Defendant’s Business Income, 

Civil Authority, Extra Expense, and Sue and Labor coverages.  The prosecution of separate actions 

by individual members of the Classes would create an immediate risk of inconsistent or varying 

adjudications that would establish incompatible standards of conduct for the Defendant.  

Moreover, the adjudications sought by Plaintiff could, as a practical matter, substantially impair 

or impede the ability of other Class members, who are not parties to this action, to protect their 

interests. 

43. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendant acted or refused to act on grounds generally applicable to Plaintiff and the other Class 

members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

44. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  

Individualized litigation creates a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single adjudication, 

economy of scale, and comprehensive supervision by a single court. 
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VI. CLAIMS FOR RELIEF 

COUNT I 

BREACH OF CONTRACT -- BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Breach Class) 

45. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

46. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Breach Class. 

47. Plaintiff’s Cincinnati policy, as well as those of the other Business Income Breach 

Class members, are contracts under which Cincinnati was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Business Income Breach Class members’ losses for claims 

covered by the policy. 

48. In the Special Property Coverage Form, Cincinnati agreed to pay for its insureds’ 

actual loss of Business Income sustained due to the necessary suspension of its operations during 

the “period of restoration.”   

49. A “slowdown or cessation” of business activities at the Covered Property is a 

“suspension” under the policy, for which Cincinnati agreed to pay for loss of Business Income 

during the “period of restoration” that begins at the time of loss. 

50. “Business Income” means net income (or loss) before tax that Plaintiff and the other 

Class members would have earned or incurred, as well as continuing normal operating expenses 

incurred. 

51. COVID-19 caused direct loss to Plaintiff’s and the other Business Income Breach 

Class members’ Covered Properties, requiring suspension of operations at the Covered Properties.  

Losses caused by COVID-19 thus triggered the Business Income provision of Plaintiff’s and the 

other Business Income Breach Class members’ Cincinnati policies.   
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52. Plaintiff and the other Business Income Breach Class members have complied with 

all applicable provisions of their policies and/or those provisions have been waived by Cincinnati 

or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its insurance 

coverage obligations pursuant to the policies’ clear and unambiguous terms. 

53. By denying coverage for any Business Income losses incurred by Plaintiff and the 

other Business Income Breach Class members in connection with the COVID-19 pandemic, 

Cincinnati has breached its coverage obligations under the policies. 

54. As a result of Cincinnati’s breaches of the policies, Plaintiff and the other Business 

Income Breach Class members have sustained substantial damages for which Cincinnati is liable, 

in an amount to be established at trial. 

COUNT II 

BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 

55. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

56. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Breach Class. 

57. Plaintiff’s Cincinnati insurance policy, as well as those of the other Civil Authority 

Breach Class members, are contracts under which Cincinnati was paid premiums in exchange for 

its promise to pay Plaintiff’s and the other Civil Authority Breach Class members’ losses for claims 

covered by the policy. 

58. Cincinnati agreed to “pay for the actual loss of Business Income” that Plaintiff 

sustains “and any Extra Expense caused by action of civil authority that prohibits access to” the 

Covered Property when a Covered Cause of Loss causes damage to property other than Covered 

Property, the civil authority prohibits access to property immediately surrounding the damaged 

Case: 1:20-cv-00312-MWM Doc #: 1 Filed: 04/19/20 Page: 13 of 25  PAGEID #: 13Case MDL No. 2942   Document 4-14   Filed 04/21/20   Page 14 of 28



14 
 

property, the Covered Property is within the prohibited area, and the civil authority action is taken 

“in response to dangerous physical conditions.”  

59. The Closure Orders triggered the Civil Authority provision under Plaintiff’s and 

the other members of the Civil Authority Breach Class’s Cincinnati insurance policies. 

60. Plaintiff and the other members of the Civil Authority Breach Class have complied 

with all applicable provisions of the policies and/or those provisions have been waived by 

Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms. 

61. By denying coverage for any business losses incurred by Plaintiff and other 

members of the Civil Authority Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Cincinnati has breached its coverage obligations under the policies. 

62. As a result of Cincinnati’s breaches of the policies, Plaintiff and the other members 

of the Civil Authority Breach Class have sustained substantial damages for which Cincinnati is 

liable, in an amount to be established at trial.  

COUNT III 

BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Breach Class) 

63. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

64. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

65. Plaintiff’s Cincinnati insurance policy, as well as those of the other Extra Expense 

Breach Class members, are contracts under which Cincinnati insurance was paid premiums in 

exchange for its promise to pay Plaintiff’s and the other Extra Expense Breach Class members’ 

losses for claims covered by the policy. 
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66. In the Special Property Coverage Form, Cincinnati also agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct physical loss or damage to the Covered Property. 

67. “Extra Expense” includes expenses to avoid or minimize the suspension of 

business, continue operations, and to repair or replace property. 

68. Due to COVID-19 and the Closure Orders, Plaintiff and the other members of the 

Extra Expense Breach Class incurred Extra Expense at Covered Property  

69. Plaintiff and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the policies and/or those provisions have been waived by 

Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms. 

70. By denying coverage for any business losses incurred by Plaintiff and the other 

members of the Extra Expense Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Cincinnati has breached its coverage obligations under the policies. 

71. As a result of Cincinnati’s breaches of the policies, Plaintiff and the other members 

of the Extra Expense Breach Class have sustained substantial damages for which Cincinnati is 

liable, in an amount to be established at trial.  

COUNT IV 

BREACH OF CONTRACT – SUE AND LABOR COVERAGE 

(Claim Brought on Behalf of the Sue and Labor Breach Class) 

72. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

73. Plaintiff brings this Count individually and on behalf of the other members of the 

Sue and Labor Breach Class. 
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74. Plaintiff’s Cincinnati policy, as well as those of the other Sue and Labor Breach 

Class members, are contracts under which Cincinnati was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Sue and Labor Breach Class members’ losses for claims 

covered by the policy. 

75. In the Special Property Coverage Form, Cincinnati agreed to give due consideration 

in settlement of a claim to expenses incurred in taking all reasonable steps to protect Covered 

Property from further damage. 

76. In complying with the Closure Orders and otherwise suspending or limiting 

operations, Plaintiff and other members of the Sue and Labor Breach Class incurred expenses in 

connection with reasonable steps to protect Covered Property. 

77. Plaintiff and the other members of the Sue and Labor Breach Class have complied 

with all applicable provisions of the policy and/or those provisions have been waived by Cincinnati 

or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its insurance 

coverage obligations pursuant to the policies’ clear and unambiguous terms. 

78. By denying coverage for any Sue and Labor expenses incurred by Plaintiff and the 

other members of the Sue and Labor Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Cincinnati has breached its coverage obligations under the policies. 

79. As a result of Cincinnati’s breaches of the policies, Plaintiff and the other members 

of the Sue and Labor Breach Class have sustained substantial damages for which Cincinnati is 

liable, in an amount to be established at trial. 

COUNT V 

DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment Class) 

80. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 
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81. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Declaratory Judgment Class. 

82. Plaintiff’s Cincinnati policy, as well as those of the other Business Income 

Declaratory Judgment Class members, are contracts under which Cincinnati was paid premiums 

in exchange for its promise to pay Plaintiff’s and the other Business Income Declaratory Judgment 

Class members’ losses for claims covered by the policy. 

83. Plaintiff and the other Business Income Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and the other Business 

Income Declaratory Judgment Class members are entitled. 

84. Cincinnati has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

85. An actual case or controversy exists regarding Plaintiff’s and the other Business 

Income Declaratory Judgment Class members’ rights and Cincinnati’s obligations under the 

policies to reimburse Plaintiff for the full amount of Business Income losses incurred by Plaintiff 

and the other Business Income Declaratory Judgment Class members in connection with the 

suspension of their businesses stemming from the COVID-19 pandemic. 

86. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Business Income Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Business Income Declaratory Judgment Class members’ 

Business Income losses incurred in connection with the Closure Orders and the 
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necessary interruption of their businesses stemming from the COVID-19 pandemic 

are insured losses under their policies; and  

ii. Cincinnati is obligated to pay Plaintiff and the other Business Income Declaratory 

Judgment Class members for the full amount of the Business Income losses 

incurred and to be incurred in connection with the Closure Orders during the period 

of restoration and the necessary interruption of their businesses stemming from the 

COVID-19 pandemic. 

COUNT VI 

DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 

87. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

88. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Declaratory Judgment Class. 

89. Plaintiff’s Cincinnati insurance policy, as well as those of the other Civil Authority 

Declaratory Judgment Class members, are contracts under which Cincinnati was paid premiums 

in exchange for its promise to pay Plaintiff’s and the other Civil Authority Declaratory Judgment 

Class members’ losses for claims covered by the policy. 

90. Plaintiff and the other Civil Authority Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and the other Class 

members are entitled. 
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91. Cincinnati has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

92. An actual case or controversy exists regarding Plaintiff’s and the other Civil 

Authority Declaratory Judgment Class members’ rights and Cincinnati’s obligations under the 

policies to reimburse Plaintiff and the other Civil Authority Declaratory Judgment Class members 

for the full amount of covered Civil Authority losses incurred by Plaintiff and the other Civil 

Authority Declaratory Judgment Class members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

93. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Civil Authority Declaratory 

Judgment Class members seek a declaratory judgment from this 

Court declaring the following: 

i. Plaintiff’s and the other Civil Authority Declaratory Judgment Class members’ 

Civil Authority losses incurred in connection with the Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic 

are insured losses under their policies; and 

ii. Cincinnati is obligated to pay Plaintiff and the other Civil Authority Declaratory 

Judgment Class members the full amount of the Civil Authority losses incurred and 

to be incurred in connection with the covered losses related to the Closure Orders 

and the necessary interruption of their businesses stemming from the COVID-19 

pandemic. 
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COUNT VII 

DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 

(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

94. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

95. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

96. Plaintiff’s Cincinnati insurance policy, as well as those of the other Extra Expense 

Declaratory Judgment Class members, are contracts under which Cincinnati was paid premiums 

in exchange for its promise to pay Plaintiff’s and the other Extra Expense Declaratory Judgment 

Class members’ losses for claims covered by the policy. 

97. Plaintiff and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and the other Class 

members are entitled.  

98. Cincinnati has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

99. An actual case or controversy exists regarding Plaintiff’s and the other Extra 

Expense Declaratory Judgment Class members’ rights and Cincinnati’s obligations under the 

policies to reimburse Plaintiff and the other Extra Expense Declaratory Judgment Class members 
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for the full amount of Extra Expense losses incurred by Plaintiff in connection with Closure Orders 

and the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

100. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Extra Expense Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Extra Expense Declaratory Judgment Class members’ 

Extra Expense losses incurred in connection with the Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic 

are insured losses under their policies; and 

ii. Cincinnati is obligated to pay Plaintiff and the other Extra Expense Declaratory 

Judgment Class members for the full amount of the Extra Expense losses incurred 

and to be incurred in connection with the covered losses related to the Closure 

Orders during the period of restoration and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic.  

COUNT VIII 

DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 

(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 

101. Plaintiff Craft & Vinyl (“Plaintiff” for the purpose of this claim) repeats and 

realleges Paragraphs 1-44 as if fully set forth herein. 

102. Plaintiff brings this Count individually and on behalf of the other members of the 

Sue and Labor Declaratory Judgment Class. 

103. Plaintiff’s Cincinnati insurance policy, as well as those of the other Sue and Labor 

Declaratory Judgment Class members, are contracts under which Cincinnati was paid premiums 

in exchange for its promise to pay Plaintiff’s and the other Sue and Labor Declaratory Judgment 

Class members’ reasonably incurred expenses to protect Covered Property. 
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104. Plaintiff and the other Sue and Labor Declaratory Judgment Class members have 

complied with all applicable provisions of the policies and/or those provisions have been waived 

by Cincinnati or Cincinnati is estopped from asserting them, and yet Cincinnati has abrogated its 

insurance coverage obligations pursuant to the policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff is entitled. 

105. Cincinnati has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

106. An actual case or controversy exists regarding Plaintiff’s and the other Sue and 

Labor Declaratory Judgment Class members’ rights and Cincinnati’s obligations under the policies 

to reimburse Plaintiff and the other Sue and Labor Declaratory Judgment Class members for the 

full amount Plaintiff and the other members of the Sue and Labor Declaratory Judgment Class 

reasonably incurred to protect Covered Property from further damage by COVID-19. 

107. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Sue and Labor Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Sue and Labor Declaratory Judgment Class members’ 

reasonably incurred expenses to protect Covered Property from further damage by 

COVID-19 are insured losses under their policies; and 

ii. Cincinnati is obligated to pay Plaintiff and the other Sue and Labor Declaratory 

Judgment Class members for the full amount of the expenses they reasonably 

incurred to protect Covered Property from further damage by COVID-19. 
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VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the other Class members, 

respectfully requests that the Court enter judgment in its favor and against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiff as Class representative, and appointing Plaintiff’s undersigned attorneys as 

Counsel for the Classes;  

b. Entering judgment on Counts I-IV in favor of Plaintiff Craft & Vinyl and the 

members of the Business Income Breach Class, the Civil Authority Breach Class, the Extra 

Expense Breach Class, and the Sue and Labor Breach Class; and awarding damages for breach of 

contract in an amount to be determined at trial; 

c. Entering declaratory judgments on Counts V-VIII in favor of Plaintiff and the 

members of the Business Income Declaratory Judgment Class, the Civil Authority Declaratory 

Judgment Class, the Extra Expense Declaratory Judgment Class, and the Sue and Labor 

Declaratory Judgment Class as follows: 

i. Business Income, Civil Authority, Extra Expense, and Sue and Labor losses 

incurred in connection with the Closure Orders and the necessary interruption 

of their businesses stemming from the COVID-19 pandemic are insured losses 

under their policies; and 

ii. Cincinnati is obligated to pay for the full amount of the Business Income, Civil 

Authority, Extra Expense, and Sue and Labor losses incurred and to be incurred 

related to COVID-19, the Closure Orders and the necessary interruption of their 

businesses stemming from the COVID-19 pandemic;  
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d. Ordering Defendant to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

VIII. JURY DEMAND 

Plaintiff hereby demands a trial by jury on all claims so triable.  

Dated:  April 19, 2020   Respectfully submitted, 

/s/ Kenneth P. Abbarno   

Kenneth P. Abbarno 

Mark A. DiCello 

Mark Abramowitz 

DICELLO LEVITT GUTZLER LLC 

7556 Mentor Avenue 

Mentor, Ohio  44060 

Telephone:  440-953-88 

kabbarno@dicellolevitt.com 

madicello@dicellolevitt.com  

mabramowitz@dicellolevitt.com 

 

Adam J. Levitt* 

Amy E. Keller* 

Daniel R. Ferri* 

Mark Hamill* 

Laura E. Reasons* 

DICELLO LEVITT GUTZLER LLC 

Ten North Dearborn Street, Sixth Floor 

Chicago, Illinois  60602 

Telephone:  312-214-7900 

alevitt@dicellolevitt.com 

akeller@dicellolevitt.com 

dferri@dicellolevitt.com 

mhamill@dicellolevitt.com 

lreasons@dicellolevitt.com 

 

Mark Lanier* 

Alex Brown* 

Skip McBride* 

THE LANIER LAW FIRM PC 

10940 West Sam Houston Parkway North 

Suite 100 
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Houston, Texas  77064 

Telephone:  713-659-5200 

WML@lanierlawfirm.com 

alex.brown@lanierlawfirm.com 

skip.mcbride@lanierlawfirm.com 

 

Timothy W. Burns* 

Jeff J. Bowen*  

Jesse J. Bair* 

Freya K. Bowen* 

BURNS BOWEN BAIR LLP 

One South Pinckney Street, Suite 930 

Madison, Wisconsin 53703 

Telephone: 608-286-2302 

tburns@bbblawllp.com 

jbowen@bbblawllp.com 

jbair@bbblawllp.com 

fbowen@bbblawllp.com 

 

Douglas Daniels* 

DANIELS & TREDENNICK 

6363 Woodway, Suite 700 

Houston, Texas  77057 

Telephone:  713-917-0024 

douglas.daniels@dtlawyers.com 

 

Counsel for Plaintiff 

and the Proposed Classes 

 

*Applications for admission pro hac vice to be filed 
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Plaintiff Dakota Ventures, LLC d/b/a Kokopelli Grill and Coyote BBQ Pub (“Plaintiff” or 

“Dakota Ventures”), individually and on behalf of the other members of the below-defined 

nationwide classes (collectively, the “Class”), brings this class action against Defendant Oregon 

Mutual Insurance Company (“Oregon Mutual”), and in support thereof states the following: 

I.  NATURE OF THE ACTION 

1. Plaintiff operates Kokopelli Grill, a waterfront restaurant and lounge on Puget 

Sound in Port Angeles, Washington.  Kokopelli Grill opened in December 2009.  Until the 

business interruption detailed herein, Kokopelli Grill served hand-crafted Southwest cuisine, using 

fresh and local seafood, steaks, and produce, in a family friendly atmosphere. Kokopelli Grill was 

particularly known for Chef Michael McQuay’s famous prickly pear salad dressing and its award-

winning smoked salmon chowder. Over the years, Kokopelli Grill has consistently earned positive 

reviews in the media, as well as on social media sites such as Yelp, Facebook, and Google.  

2. Plaintiff also operates Coyote BBQ Pub, adjacent to Kokopelli Grill, which opened 

in October 2015.  Coyote BBQ Pub serves real Texas BBQ in a relaxing Steampunk pub 

environment, and also enjoys positive reviews on Google and other review sites.   

3. To protect its business in the event that it suddenly had to suspend operations for 

reasons outside of its control, or in order to prevent further property damage, Plaintiff purchased 

insurance coverage from Oregon Mutual, including Specialty Property Coverage through a 

Businessowner’s Protector Policy, as set forth in Oregon Mutual’s Businessowner’s Coverage 

Form (Form BP 00030302) (“Businessowner’s Coverage Form”).  
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4. Oregon Mutual’s Businessowner’s Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of operations following 

damage to property. 

5. Oregon Mutual’s Businessowner’s Coverage Form also provides “Civil Authority” 

coverage, which promises to pay for actual loss of Business Income and necessary Extra Expense 

caused by the action of a civil authority that prohibits access to the described premises. 

6. Oregon Mutual’s Businessowner’s Coverage Form also provides “Ingress and 

Egress” coverage for loss of Business Income sustained and necessary Extra Expense caused when 

ingress or egress to the described premises is physically prevented due to direct loss or damage to 

property, other than at the described premises, caused by or resulting from any Covered Cause of 

Loss.  

7. Oregon Mutual’s Businessowner’s Coverage Form also provides “Extra Expense” 

coverage, which promises to pay the expense incurred to minimize the suspension of business and 

to continue operations. 

8. Oregon Mutual’s Businessowner’s Coverage Form, under a section entitled “Duties 

in the Event of Loss or Damage” mandates that Oregon Mutual’s insured “must see that the 

following are done in the event of loss or damage to Covered Property,” including, (i) “Give us 

prompt notice of the loss or damage,” (ii)  “Include a description of the property involved,” (iii) 

“As soon as possible, give us a description of how, when and where the loss or damage occurred,” 

and (iv) “Take all reasonable step to protect the Covered Property from further damage, and keep 

a record of your expenses necessary to protect the Covered Property, for consideration in the 

settlement of the claim.” 
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9. Unlike many policies that provide Business Income (also referred to as “business 

interruption”) coverage, Oregon Mutual’s Businessowner’s Coverage Form does not include, and 

is not subject to, any exclusion for losses caused by viruses or communicable diseases.   

10. Kokopelli Grill was forced to suspend or reduce business at its restaurant and 

lounge due to COVID-19 (a.k.a. the “coronavirus” or “SARS-CoV-2”) and the resultant Executive 

Orders issued by the Governor of Washington mandating the closure of businesses like Kokopelli 

Grill for on-site services, as well as in order to take necessary steps to prevent further damage and 

minimize the suspension of business and continue operations.  Coyote BBQ Pub was forced to 

suspend or reduce business for the same reasons.   

11. Upon information and belief, Oregon Mutual has, on a widescale and uniform basis, 

refused to pay its insureds under its Business Income, Civil Authority, Ingress and Egress, Extra 

Expense, and Sue and Labor coverages for losses suffered due to COVID-19, any executive orders 

by civil authorities that have required the necessary suspension of business, and any efforts to 

prevent further property damage or to minimize the suspension of business and continue 

operations.  Indeed, Oregon Mutual has advised Plaintiff that it cannot submit a claim under its 

Oregon Mutual insurance policy because there has been no covered loss under the terms of the 

policy.  

II. JURISDICTION AND VENUE 

12. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d) because 

Plaintiff and Defendant are citizens of different states, and because (a) the Class consists of at least 

100 members, (b) the amount in controversy exceeds $5,000,000 exclusive of interest and costs, 

and (c) no relevant exceptions apply to this claim.  
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13. Venue is proper in this District under 28 U.S.C. § 1391 because Defendant resides 

in this district and a substantial portion of the acts and conduct giving rise to the claims occurred 

within the District.  

III. PARTIES 

14. Plaintiff Dakota Ventures, LLC d/b/a Kokopelli Grill and Coyote BBQ Pub is a 

Washington limited liability company with its principal places of business in Port Angeles, 

Washington. Plaintiff owns and operates Kokopelli Grill and Coyote BBQ Pub in Port Angeles, 

Washington. 

15. Defendant Oregon Mutual Insurance Co. is a mutual insurance company organized 

under the laws of the State of Oregon, with its principal place of business in McMinnville, Oregon.  

It is authorized to write, sell, and issue insurance policies providing property and business income 

coverage in Oregon, Washington, California, Idaho, and Nevada.  Oregon Mutual may be served 

with process through its registered agent, Mr. Steven L. Patterson, 400 NE Baker Street, 

McMinnville, OR 97128. At all times material hereto, Oregon Mutual conducted and transacted 

business through the selling and issuing of insurance policies within Oregon, Washington, 

California, Idaho, and Nevada, including, but not limited to, selling and issuing property and 

business coverage to Dakota Ventures. 

IV. FACTUAL BACKGROUND 

A. The Businessowner’s Coverage Form Protecting Dakota Ventures 

16. In return for the payment of a premium, Oregon Mutual issued Policy No. 

BSP354948 to Dakota Ventures for a policy period of January 3, 2020 to January 3, 2021, 

including a Businessowner’s Coverage Form.  Policy No. BSP354948 is attached hereto as Exhibit 

A.  Dakota Ventures has performed all of its obligations under Policy No. BSP354948, including 
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the payment of premiums.  The Covered Property, with respect to the Businessowner’s Coverage 

Form, is Kokopelli Grill  at 203 E. Front Street, Port Angeles, Washington and Coyote BBQ Pub 

at 201 E. Front Street, Port Angeles, Washington.   

17. In many parts of the world, property insurance is sold on a specific peril basis.  Such 

policies cover a risk of loss if that risk of loss is specifically listed (e.g., hurricane, earthquake, 

H1N1, etc.). Most property policies sold in the United States, however, including those sold by 

Oregon Mutual, are all-risk property damage policies.  These types of policies cover all risks of 

loss except for risks that are expressly and specifically excluded.  In the Businessowner’s Coverage 

Form provided to Plaintiff, under the heading “Covered Causes of Loss,” Oregon Mutual agreed 

to cover and pay for all “direct physical loss” “unless the loss is [e]xcluded or . . . [l]imited by” 

the Businessowner’s Coverage Form.   

18. In the Businessowner’s Coverage Form, Oregon Mutual did not exclude or limit 

coverage for losses from viruses and/or pandemics. 

19. Losses due to COVID-19 are a Covered Cause of Loss under the Oregon Mutual 

policies with the Businessowner’s Coverage Form.   

20. In the Businessowner’s Coverage Form, Oregon Mutual agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary “suspension of [their] 

‘operations’” during the “period of restoration” caused by direct physical loss or damage. A 

“partial slowdown or complete cessation” of business activities at the Covered Property is a 

“suspension” under the policy, for which Oregon Mutual agreed to pay for loss of Business Income 

during the “period of restoration” “that occurs within 24 consecutive months after the date of direct 

physical loss or damage.”  
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21. “Business Income” under the policy means the “Net Income (Net Profit or Loss 

before income taxes) that would have been earned or incurred if no physical loss or damage had 

occurred.”  

22. The presence of virus or disease can constitute physical damage to property, as the 

insurance industry has recognized since at least 2006.  When preparing so-called “virus” 

exclusions to be placed in some policies, but not others, the insurance industry drafting arm, ISO, 

circulated a statement to state insurance regulators that included the following: 

Disease-causing agents may render a product impure (change its quality or 
substance), or enable the spread of disease by their presence on interior building 
surfaces or the surfaces of personal property.  When disease-causing viral or 
bacterial contamination occurs, potential claims involve the cost of replacement of 
property (for example, the milk), cost of decontamination (for example, interior 
building surfaces), and business interruption (time element) losses.  Although 
building and personal property could arguably become contaminated (often 
temporarily) by such viruses and bacteria, the nature of the property itself would 
have a bearing on whether there is actual property damage. An allegation of 
property damage may be a point of disagreement in a particular case. 

 
23. Oregon Mutual’s Businessowner’s Coverage Form also provides “Civil Authority” 

coverage, which promises to pay “the actual loss of Business Income you sustain and necessary 

Extra Expense caused by action of civil authority that prohibits access to the described premises 

due to direct physical loss of or damage to property, other than at the described premises, caused 

by or resulting from any Covered Cause of Loss.” 

24. In the Businessowner’s Coverage Form, Oregon Mutual also agreed to pay 

necessary Extra Expense that its insureds incur during the “period of restoration” that the insureds 

would not have incurred if there had been no direct physical loss or damage to the described 

premises. “Extra Expense” means expenses “to avoid or minimize the suspension of business and 

to continue ‘operations,’” and to repair or replace property.   
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25. Oregon Mutual’s Businessowner’s Coverage Form also provides “Ingress and 

Egress” coverage for loss of Business Income sustained and necessary Extra Expense caused when 

ingress or egress to the described premises is physically prevented due to direct loss or damage to 

property, other than at the described premises, caused by or resulting from any Covered Cause of 

Loss.  

26. Oregon Mutual’s Businessowner’s Coverage Form, under a section entitled “Duties 

in the Event of Loss or Damage” mandates that Oregon Mutual’s insured “must see that the 

following are done in the event of loss or damage to Covered Property,” including, (i) “Give us 

prompt notice of the loss or damage,” (ii)  “Include a description of the property involved,” (iii) 

“As soon as possible, give us a description of how, when and where the loss or damage occurred,” 

and (iv) “Take all reasonable step to protect the Covered Property from further damage, and keep 

a record of your expenses necessary to protect the Covered Property, for consideration in the 

settlement of the claim.” This type of coverage has historically been known as “sue and labor” 

coverage or a “sue and labor” provision, and property policies have long provided coverage for 

these types of expenses. 

27. Losses caused by COVID-19 and the related orders issued by local, state, and 

federal authorities triggered the Business Income, Extra Expense, Civil Authority, Ingress and 

Egress, and Sue and Labor provisions of the Oregon Mutual policy.   

B. The Covered Cause of Loss 

28. The presence of COVID-19 has caused civil authorities throughout the country to 

issue orders requiring the suspension of business at a wide range of establishments, including civil 

authorities with jurisdiction over Plaintiff’s business (the “Closure Orders”). 
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1. The Washington Closure Orders 

29. On February 29, 2020, Washington Governor Jay Inslee issued Proclamation 20-

05, proclaiming a State of Emergency for all counties throughout the state of Washington as a 

result of the coronavirus disease 2019 (COVID-19) outbreak in the United States and confirmed 

person-to-person spread of COVID-19 in Washington State. 

30. On March 16, 2020, Governor Inslee issued Proclamation 20-13, prohibiting “any 

number of people from gathering in any public venue in which people congregate for purposes of 

public entertainment, recreation, food and beverage service, theater, bowling, fitness and other 

similar activities, to include all public venues in which the serving, provision, or consumption of 

prepared food or beverages occurs at a table, bar, or for consumption within.”  

31. The purpose of Proclamation 20-13 was to slow the spread of the COVID-19 

pandemic in public accommodations. This Proclamation expressly prohibited “the onsite 

consumption of food and/or beverages in a public venue, including but not limited to,” 

“restaurants,” “bars,” “taverns,” and “all other similar venues in which people congregate for the 

consumption of food or beverages.” Violators of Proclamation 20-13 “may be subject to criminal 

penalties pursuant to RCW 43.06.220(5).” Pursuant to Proclamation 20-13, all restaurants, bars, 

and similar venues were prohibited from opening to the public for on-site consumption and were 

to remain closed from March 17, 2020 through March 31, 2020.  

32. On March 23, 2020, Governor Inslee issued Proclamation 20-25, known as the 

“Stay Home – Stay Healthy Order,” which, through April 6, 2020, (i) prohibited all people in 

Washington State from leaving their homes or participating in social, spiritual and recreational 

gatherings of any kind regardless of the number of participants, and all non-essential businesses in 

Washington State from conducting business and (ii) expressly amended and superseded 
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Proclamation 20-13 by extending the mandatory closure of restaurants, bars, and places of public 

accommodation to the public and on-site consumption. Proclamation 20-25’s Stay Home – Stay 

Healthy Order ordered that “[a]ll people in Washington State shall immediately cease participating 

in all public and private gatherings and multi-person activities for social, spiritual and recreational 

purposes, regardless of the number of people involved.” Violators of Proclamation 20-25 “may be 

subject to criminal penalties pursuant to RCW 43.06.220(5).” 

33. On April 2, 2020, “to help preserve and maintain life, health, property or the public 

peace,” Governor Inslee issued Proclamation 20-25.1, in which he ordered that “Proclamation 20-

25 (Stay Home – Stay Healthy) is amended to extend all of its provisions and each expiration date 

therein to 11:59 PM on May 4, 2020. All other provisions of Proclamation 20-25 shall remain in 

full force and effect.” Violators of Proclamation 20-25.1 “may be subject to criminal penalties 

pursuant to RCW 43.06.220(5).” 

2. The Impact of COVID-19 and the Closure Orders 

34. The presence of COVID-19 caused “direct physical loss of or damage to” each 

“Covered Property” under the Plaintiff’s and Class Members’ policies, by denying use of and 

damaging the Covered Property, and by causing a necessary suspension of operations during a 

period of restoration.   

35. The Closure Orders, including the issuance of Washington Proclamation Nos. 20-

13, 20-25, and 20-25.1, prohibited access to Plaintiff’s and the other Class Members’ Covered 

Property, and the area immediately surrounding Covered Property, in response to dangerous 

physical conditions resulting from a Covered Cause of Loss.   

36. As a result of the presence of COVID-19 and the Closure Orders, Plaintiff and the 

other Class members lost Business Income and incurred Extra Expense.   
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37. On or about March 16, 2020, Dakota Ventures attempted to submit a claim to 

Oregon Mutual under Plaintiff’s policy.    

38. Also on or about March 16, 2020, Oregon Mutual advised Plaintiff that it cannot 

submit a claim under its Oregon Mutual insurance policy because there has been no covered loss 

under the terms of the policy.  

39. Indeed, Oregon Mutual has, on a widescale basis with many if not all of its insureds, 

refused to provide Business Income, Extra Expense, Civil Authority, Ingress and Egress, or Sue 

and Labor coverage due to COVID-19 and the resultant executive orders by civil authorities that 

have required the suspension of business.    

V. CLASS ACTION ALLEGATIONS 

40. Plaintiff brings this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and 

23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others similarly 

situated. 

41. Plaintiff seeks to represent nationwide classes defined as: 

 All persons and entities that: (a) had Business Income coverage 
under a property insurance policy issued by Oregon Mutual; (b) 
suffered a suspension of business related to COVID-19, at the 
premises covered by their Oregon Mutual property insurance policy; 
(c) made, or attempted to make, a claim under their property 
insurance policy issued by Oregon Mutual; and (d) were denied 
Business Income coverage, or otherwise told no covered loss 
existed, by Oregon Mutual for the suspension of business resulting 
from the presence or threat of COVID-19 (the “Business Income 
Breach Class”). 

 
 All persons and entities that: (a) had Civil Authority coverage under 

a property insurance policy issued by Oregon Mutual; (b) suffered  
loss of Business Income and/or Extra Expense caused by action of a 
civil authority; (c) made, or attempted to make, a claim under their 
property insurance policy issued by Oregon Mutual; and (d) were 
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denied Civil Authority coverage, or otherwise told that no covered 
loss existed, by Oregon Mutual for the loss of Business Income 
and/or Extra Expense caused by a Closure Order (the “Civil 
Authority Breach Class”). 

 
 All persons and entities that: (a) had Extra Expense coverage under 

a property insurance policy issued by Oregon Mutual; (b) sought to 
minimize the suspension of business in connection with COVID-19 
at the premises covered by their Oregon Mutual property insurance 
policy; (c) made, or attempted to make, a claim under their property 
insurance policy issued by Oregon Mutual; and (d) were denied 
Extra Expense coverage, or otherwise told that no covered loss 
existed, by Oregon Mutual despite their efforts to minimize the 
suspension of business caused by COVID-19 (the “Extra Expense 
Breach Class”).  

 
 All persons and entities that: (a) had Ingress and Egress coverage 

under a property insurance policy issued by Oregon Mutual; (b) 
suffered  a suspension of business, caused by COVID-19, at the 
premises covered by their Oregon Mutual property insurance policy; 
(c) made, or attempted to make, a claim under their property 
insurance policy issued by Oregon Mutual; and (d) were denied 
Ingress and Egress coverage, or otherwise told that no covered loss 
existed, by Oregon Mutual for the suspension of business caused by 
COVID-19 (the “Ingress and Egress Breach Class”).  

 All persons and entities that: (a) had a Sue and Labor provision 
under a property insurance policy issued by Oregon Mutual; (b) 
sought to prevent property damage caused by COVID-19 by 
suspending or reducing business operations, at the premises covered 
by their Oregon Mutual property insurance policy; (c) made, or 
attempted to make, a claim under their property insurance policy 
issued by Oregon Mutual; and (d) were denied Sue and Labor 
coverage, or otherwise told that no covered loss existed, by Oregon 
Mutual in connection with the suspension of business caused by 
COVID-19 (the “Sue and Labor Breach Class”). 

42. Plaintiff also seeks to represent nationwide classes defined as: 

 All persons and entities with Business Income coverage under a 
property insurance policy and/or Businessowner’s Protector Policy 
issued by Oregon Mutual that suffered a suspension of business due 
to COVID-19 at the premises covered by the business income 
coverage (the “Business Income Declaratory Judgment Class”). 
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 All persons and entities with Civil Authority coverage under a 
property insurance policy and/or Businessowner’s Protector Policy 
issued by Oregon Mutual that suffered loss of Business Income 
and/or Extra Expense caused by a Closure Order (the “Civil 
Authority Declaratory Judgment Class”). 

 
 All persons and entities with Extra Expense coverage under a 

property insurance policy and/or Businessowner’s Protector Policy 
issued by Oregon Mutual that sought to minimize the suspension of 
business in connection with COVID-19 at the premises covered by 
their Oregon Mutual property insurance policy (the “Extra Expense 
Declaratory Judgment Class”). 

 
 All persons and entities with Ingress and Egress coverage under a 

property insurance policy issued by Oregon Mutual that suffered a 
suspension of business, caused by COVID-19, at the premises 
covered by their Oregon Mutual property insurance policy (the 
“Ingress and Egress Declaratory Judgment Class” 

 All persons and entities with a Sue and Labor provision under a 
property insurance policy and/or Businessowner’s Protector Policy 
issued by Oregon Mutual that sought to prevent property damage 
caused by COVID-19 by suspending or reducing business 
operations at the premises covered by their Oregon Mutual property 
insurance policy (the “Sue and Labor Declaratory Judgment Class”). 

43. Excluded from each defined Class is Defendant and any of its members, affiliates, 

parents, subsidiaries, officers, directors, employees, successors, or assigns; governmental entities; 

and the Court staff assigned to this case and their immediate family members.  Plaintiff reserves 

the right to modify or amend each of the Class definitions, as appropriate, during the course of this 

litigation. 

44. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

45. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  While 

Plaintiff is informed and believes that there are thousands of members of each Class, the precise 
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number of Class members is unknown to Plaintiff but may be ascertained from Defendant’s books 

and records.  Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic mail, internet 

postings, and/or published notice.  

46. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting only individual Class members, including, without limitation: 

a. Oregon Mutual issued all-risk policies to the members of the Class in exchange 

for payment of premiums by the Class members; 

b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Oregon Mutual wrongfully denied all claims based on COVID-19;  

d. whether Oregon Mutual’s Business Income coverage applies to a suspension of 

business caused by COVID-19; 

e. whether Oregon Mutual’s Civil Authority coverage applies to a loss of Business 

Income caused by the orders of state governors requiring the suspension of 

business as a result of COVID-19;  

f. whether Oregon Mutual’s Extra Expense coverage applies to efforts to minimize a 

loss caused by COVID-19;  

g. whether Oregon Mutual’s Sue and Labor provision applies to require Oregon 

Mutual to pay for efforts to reduce damage caused by COVID-19; 
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h. whether Oregon Mutual has breached its contracts of insurance through a blanket 

denial of all claims based on business interruption, income loss or closures related 

to COVID-19 and the related closures; and 

i. whether Plaintiff and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

47. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s claims are 

typical of the other Class members’ claims because Plaintiff and the other Class members are all 

similarly affected by Defendant’s refusal to pay under its Business Income, Civil Authority, Extra 

Expense, Ingress and Egress, and Sue and Labor coverages.  Plaintiff’s claims are based upon the 

same legal theories as those of the other Class members.  Plaintiff and the other Class members 

sustained damages as a direct and proximate result of the same wrongful practices in which 

Defendant engaged.   

48. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiff is an adequate Class representative because its interests do not conflict with the interests 

of the other Class members who it seeks to represent; Plaintiff has retained counsel competent and 

experienced in complex class action litigation, including successfully litigating class action cases 

similar to this one, where insurers breached contracts with insureds by failing to pay the amounts 

owed under their policies; and Plaintiff intends to prosecute this action vigorously.  The interests 

of the above-defined Classes will be fairly and adequately protected by Plaintiff and its counsel.  

49. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiff seeks class-

wide adjudication as to the interpretation, and resultant scope, of Defendant’s Business Income, 

Civil Authority, Extra Expense, Ingress and Egress, and Sue and Labor coverages.  The 
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prosecution of separate actions by individual members of the Classes would create an immediate 

risk of inconsistent or varying adjudications that would establish incompatible standards of 

conduct for the Defendant.  Moreover, the adjudications sought by Plaintiff could, as a practical 

matter, substantially impair or impede the ability of other Class members, who are not parties to 

this action, to protect their interests. 

50. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendant acted or refused to act on grounds generally applicable to Plaintiff and the other Class 

members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

51. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  

Individualized litigation creates a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single adjudication, 

economy of scale, and comprehensive supervision by a single court. 

VI. CLAIMS FOR RELIEF 

COUNT I 
BREACH OF CONTRACT -- BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Breach Class) 

52. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

53. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Breach Class. 
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54. Plaintiff’s Oregon Mutual policy, as well as those of the other Business Income 

Breach Class members, are contracts under which Oregon Mutual was paid premiums in exchange 

for its promise to pay Plaintiff’s and the other Business Income Breach Class Members’ losses for 

claims covered by the policy. 

55. In the Businessowner’s Coverage Form, Oregon Mutual agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary suspension of its 

operations during the “period of restoration.”   

56. In the Businessowner’s Coverage Form, Oregon Mutual agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary “suspension of [their] 

operations” during the “period of restoration” caused by direct physical loss or damage. A “partial 

slowdown or complete cessation” of business activities at the Covered Property is a “suspension” 

under the policy, for which Oregon Mutual agreed to pay for loss of Business Income during the 

“period of restoration” “that occurs within 24 consecutive months after the date of direct physical 

loss or damage.” 

57. “Business Income” under the policy means the “Net Income (Net Profit or Loss 

before income taxes) that would have been earned or incurred if no physical loss or damage had 

occurred.” 

58. COVID-19 caused direct physical loss and damage to Plaintiff’s and the other 

Business Income Breach Class Members’ Covered Properties, requiring suspension of operations 

at the Covered Properties. Losses caused by COVID-19 thus triggered the Business Income 

provision of Plaintiff’s and the other Business Income Breach Class Members’ Oregon Mutual 

policies.   
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59. Plaintiff and the other Business Income Breach Class Members have complied with 

all applicable provisions of their policies and/or those provisions have been waived by Oregon 

Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has abrogated 

its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms. 

60. By denying coverage for any Business Income losses incurred by Plaintiff and the 

other Business Income Breach Class Members in connection with the COVID-19 pandemic, 

Oregon Mutual has breached its coverage obligations under the Policies. 

61. As a result of Oregon Mutual’s breaches of the Policies, Plaintiff and the other 

Business Income Breach Class Members have sustained substantial damages for which Oregon 

Mutual is liable, in an amount to be established at trial. 

COUNT II 
BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 

62. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

63. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Breach Class. 

64. Plaintiff’s Oregon Mutual policy, as well as those of the other Civil Authority 

Breach Class Members, are contracts under which Oregon Mutual was paid premiums in exchange 

for its promise to pay Plaintiff’s and the other Civil Authority Breach Class Members’ losses for 

claims covered by the policy. 

65. Oregon Mutual’s Businessowner’s Coverage Form provides “Civil Authority” 

coverage, which promises to pay “the actual loss of Business Income you sustain and necessary 

Extra Expense caused by action of civil authority that prohibits access to the described premises 
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due to direct physical loss of or damage to property, other than at the described premises, caused 

by or resulting from any Covered Cause of Loss.”  

66. The Closure Orders triggered the Civil Authority provision under Plaintiff’s and 

the other members of the Civil Authority Breach Class’s Oregon Mutual policies. 

67. Plaintiff and the other members of the Civil Authority Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Oregon 

Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has abrogated 

its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms. 

68. By denying coverage for any business losses incurred by Plaintiff and other 

members of the Civil Authority Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Oregon Mutual has breached its coverage obligations under the Policies. 

69. As a result of Oregon Mutual’s breaches of the Policies, Plaintiff and the other 

members of the Civil Authority Breach Class have sustained substantial damages for which 

Oregon Mutual is liable, in an amount to be established at trial.  

COUNT III 
BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Breach Class) 

70. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

71. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

72. Plaintiff’s Oregon Mutual policy, as well as those of the other Extra Expense 

Breach Class Members, are contracts under which Oregon Mutual was paid premiums in exchange 
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for its promise to pay Plaintiff’s and the other Extra Expense Breach Class Members’ losses for 

claims covered by the policy. 

73. In the Businessowner’s Coverage Form, Oregon Mutual also agreed to pay 

necessary Extra Expense that its insureds incur during the “period of restoration” that the insureds 

would not have incurred if there had been no direct physical loss or damage to the described 

premises. “Extra Expense” means expenses “to avoid or minimize the suspension of business and 

to continue ‘operations,’” and to repair or replace property. 

74. Due to COVID-19 and the Closure Orders, Plaintiff and the other members of the 

Extra Expense Breach Class incurred Extra Expense at Covered Property  

75. Plaintiff and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Oregon 

Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has abrogated 

its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms. 

76. By denying coverage for any business losses incurred by Plaintiff and the other 

members of the Extra Expense Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Oregon Mutual has breached its coverage obligations under the Policies. 

77. As a result of Oregon Mutual’s breaches of the Policies, Plaintiff and the other 

members of the Extra Expense Breach Class have sustained substantial damages for which Oregon 

Mutual is liable, in an amount to be established at trial.  

COUNT IV 
BREACH OF CONTRACT – INGRESS AND EGRESS COVERAGE 

(Claim Brought on Behalf of the Ingress and Egress Breach Class) 

78. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 
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79. Plaintiff brings this Count individually and on behalf of the other members of the 

Ingress and Egress Breach Class. 

80. Plaintiff’s Oregon Mutual policy, as well as those of the other Ingress and Egress 

Breach Class Members, are contracts under which Oregon Mutual was paid premiums in exchange 

for its promise to pay Plaintiff’s and the other Ingress and Egress Breach Class Members’ losses 

for claims covered by the policy. 

81. Oregon Mutual’s Businessowner’s Coverage Form provides “Ingress and Egress” 

coverage for loss of Business Income sustained and necessary Extra Expense caused when ingress 

or egress to the described premises is physically prevented due to direct loss or damage to property, 

other than at the described premises, caused by or resulting from any Covered Cause of Loss.  

82. The Closure Orders resulting from the COVID-19 pandemic physically prevented 

ingress or egress to Plaintiff’s and the Class Members’ described premises due to direct loss or 

damage to property, other than at the described premises, caused by or resulting from a Covered 

Cause of Loss. 

83. Plaintiff and the other members of the Ingress and Egress Breach Class have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

84. By denying coverage for any business losses incurred by Plaintiff and other 

members of the Ingress and Egress Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Oregon Mutual has breached its coverage obligations under the Policies.  
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85. As a result of Oregon Mutual’s breaches of the Policies, Plaintiff and the other 

members of the Ingress and Egress Breach Class have sustained substantial damages for which 

Oregon Mutual is liable, in an amount to be established at trial.  

COUNT V 
BREACH OF CONTRACT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Breach Class) 

86. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

87. Plaintiff bring this Count individually and on behalf of the other members of the 

Sue and Labor Breach Class. 

88. Plaintiff’s Oregon Mutual policies, as well as those of the other Sue and Labor 

Breach Class Members, are contracts under which Oregon Mutual was paid premiums in exchange 

for its promise to pay Plaintiff’s and the other Sue and Labor Breach Class Members’ losses for 

claims covered by the policy. 

89. In the Businessowner’s Coverage Form, Oregon Mutual agreed to give due 

consideration in settlement of a claim to expenses incurred in taking all reasonable steps to protect 

Covered Property from further damage. 

90. In complying with the Closure Orders and otherwise suspending or limiting 

operations, Plaintiff and other members of the Sue and Labor Breach Class incurred expenses in 

connection with reasonable steps to protect Covered Property. 

91. Plaintiff and the other members of the Sue and Labor Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Oregon 

Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has abrogated 

its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms. 
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92. By denying coverage for any Sue and Labor expenses incurred by Plaintiff and the 

other members of the Sue and Labor Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Oregon Mutual has breached its coverage obligations under the Policies. 

93. As a result of Oregon Mutual’s breaches of the Policies, Plaintiff and the other 

members of the Sue and Labor Breach Class have sustained substantial damages for which Oregon 

Mutual is liable, in an amount to be established at trial. 

COUNT VI 
DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment Class) 

94. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

95. Plaintiff brings this Count individually and on behalf of the other members of the 

Business Income Declaratory Judgment Class. 

96. Plaintiff’s Oregon Mutual policy, as well as those of the other Business Income 

Declaratory Judgment Class Members, are contracts under which Oregon Mutual was paid 

premiums in exchange for its promise to pay Plaintiff’s and the other Business Income Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

97. Plaintiff and the other Business Income Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiff and Class Members 

are entitled. 
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98. Oregon Mutual has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

99. An actual case or controversy exists regarding Plaintiff’s and the other Business 

Income Declaratory Judgment Class Members’ rights and Oregon Mutual’s obligations under the 

Policies to reimburse Plaintiff and Class Members for the full amount of Business Income losses 

incurred by Plaintiff and the other Business Income Declaratory Judgment Class Members in 

connection with the suspension of their businesses stemming from the COVID-19 pandemic. 

100. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Business Income Declaratory 

Judgment Class Members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Business Income Declaratory Judgment Class Members’ 
Business Income losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and  
 

ii. Oregon Mutual is obligated to pay Plaintiff and the other Business Income 
Declaratory Judgment Class Members for the full amount of the Business Income 
losses incurred and to be incurred in connection with the Closure Orders during the 
period of restoration and the necessary interruption of their businesses stemming 
from the COVID-19 pandemic. 

 
COUNT VII 

DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 
(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 

101. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

102. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Declaratory Judgment Class. 
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103. Plaintiff’s Oregon Mutual policy, as well as those of the other Civil Authority 

Declaratory Judgment Class Members, are contracts under which Oregon Mutual was paid 

premiums in exchange for its promise to pay Plaintiff’s and the other Civil Authority Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

104. Plaintiff and the other Civil Authority Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiff and Class Members 

are entitled. 

105. Oregon Mutual has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

106. An actual case or controversy exists regarding Plaintiff’s and the other Civil 

Authority Declaratory Judgment Class Members’ rights and Oregon Mutual’s obligations under 

the Policies to reimburse Plaintiff and the other Civil Authority Declaratory Judgment Class 

Members for the full amount of covered Civil Authority losses incurred by Plaintiff and the other 

Civil Authority Declaratory Judgment Class Members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

107. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Civil Authority Declaratory 

Judgment Class Members seek a declaratory judgment from this 

Court declaring the following: 
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i. Plaintiff’s and the other Civil Authority Declaratory Judgment Class Members’ 
Civil Authority losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 
 

ii. Oregon Mutual is obligated to pay Plaintiff and the other Civil Authority 
Declaratory Judgment Class members the full amount of the Civil Authority losses 
incurred and to be incurred in connection with the covered losses related to the 
Closure Orders and the necessary interruption of their businesses stemming from 
the COVID-19 pandemic. 

 
COUNT VIII 

DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

108. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

109. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

110. Plaintiff’s Oregon Mutual policy, as well as those of the other Extra Expense 

Declaratory Judgment Class Members, are contracts under which Oregon Mutual was paid 

premiums in exchange for its promise to pay Plaintiff’s and the other Extra Expense Declaratory 

Judgment Class Members’ losses for claims covered by the Policy. 

111. Plaintiff and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiff and Class Members 

are entitled.  
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112. Oregon Mutual has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

113. An actual case or controversy exists regarding Plaintiff’s and the other Extra 

Expense Declaratory Judgment Class Members’ rights and Oregon Mutual’s obligations under the 

Policies to reimburse Plaintiff and the other Extra Expense Declaratory Judgment Class Members 

for the full amount of Extra Expense losses incurred by Plaintiff and Class Members in connection 

with Closure Orders and the necessary interruption of their businesses stemming from the COVID-

19 pandemic. 

114. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Extra Expense Declaratory 

Judgment Class Members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Extra Expense Declaratory Judgment Class Members’ 
Extra Expense losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 

 
ii. Oregon Mutual is obligated to pay Plaintiff and the other Extra Expense 

Declaratory Judgment Class Members for the full amount of the Extra Expense 
losses incurred and to be incurred in connection with the covered losses related to 
the Closure Orders during the period of restoration and the necessary interruption 
of their businesses stemming from the COVID-19 pandemic.  

 
COUNT IX 

DECLARATORY JUDGMENT – INGRESS AND EGRESS COVERAGE 
(Claim Brought on Behalf of the Ingress and Egress Declaratory Judgment Class) 

115. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

116. Plaintiff brings this Count individually and on behalf of the other members of the 

Ingress and Egress Declaratory Judgment Class. 
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117. Plaintiff’s Oregon Mutual policy, as well as those of the other Ingress and Egress 

Declaratory Judgment Class Members, are contracts under which Oregon Mutual was paid 

premiums in exchange for its promise to pay Plaintiff and the other Ingress and Egress Declaratory 

Judgment Class Members’ losses for claims covered by the Policy. 

118. Plaintiff and the other Ingress and Egress Declaratory Judgment Class members 

have complied with all applicable provisions of the Policies and/or those provisions have been 

waived by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon 

Mutual has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which Plaintiff 

and Class Members are entitled.  

119. Oregon Mutual has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

120. An actual case or controversy exists regarding Plaintiff’s and the other Ingress and 

Egress Declaratory Judgment Class Members’ rights and Oregon Mutual’s obligations under the 

Policies to reimburse Plaintiff and the other Ingress and Egress Declaratory Judgment Class 

Members for the full amount of covered Ingress and Egress losses incurred by Plaintiff and the 

other Ingress and Egress Declaratory Judgment Class members in connection with Closure Orders 

and the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

121. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Ingress and Egress  

Declaratory Judgment Class Members seek a declaratory judgment from this Court declaring the 

following: 
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i. Plaintiff’s and the other Ingress and Egress Declaratory Judgment Class Members’ 
covered Ingress and Egress losses incurred in connection with the Closure Orders 
and the necessary interruption of their businesses stemming from the COVID-19 
pandemic are insured losses under their Policies; and 

 
ii. Oregon Mutual is obligated to pay Plaintiff and the other Ingress and Egress 

Declaratory Judgment Class members the full amount of the covered Ingress and 
Egress losses incurred and to be incurred in connection with the Closure Orders and 
the necessary interruption of their businesses stemming from the COVID-19 
pandemic. 
 

COUNT X 
DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 

(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 

122. Plaintiff repeats, realleges, and incorporates by reference the allegations set forth 

in paragraphs 1-51 as if fully set forth herein. 

123. Plaintiff brings this Count individually and on behalf of the other members of the 

Sue and Labor Declaratory Judgment Class. 

124. Plaintiff’s Oregon Mutual policy, as well as those of the other Sue and Labor 

Declaratory Judgment Class Members, are contracts under which Oregon Mutual was paid 

premiums in exchange for its promise to pay Plaintiff’s and the other Sue and Labor Declaratory 

Judgment Class Members’ reasonably incurred expenses to protect Covered Property. 

125. Plaintiff and the other Sue and Labor Declaratory Judgment Class Members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Oregon Mutual or Oregon Mutual is estopped from asserting them, and yet Oregon Mutual has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms 

and has wrongfully and illegally refused to provide coverage to which Plaintiff and Class Members 

are entitled. 
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126. Oregon Mutual has denied claims related to COVID-19 on a uniform and class wide 

basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

127. An actual case or controversy exists regarding Plaintiff’s and the other Sue and 

Labor Declaratory Judgment Class Members’ rights and Oregon Mutual’s obligations under the 

Policies to reimburse Plaintiff and the other Sue and Labor Declaratory Judgment Class Members 

for the full amount Plaintiff and the other members of the Sue and Labor Declaratory Judgment 

Class reasonably incurred to protect Covered Property from further damage by COVID-19. 

128. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Sue and Labor Declaratory 

Judgment Class Members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Sue and Labor Declaratory Judgment Class Members’ 
reasonably incurred expenses to protect Covered Property from further damage by 
COVID-19 are insured losses under their Policies; and 
 

ii. Oregon Mutual is obligated to pay Plaintiff and the other Sue and Labor Declaratory 
Judgment Class Members for the full amount of the expenses they reasonably 
incurred to protect Covered Property from further damage by COVID-19. 

 
VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the other Class members, 

respectfully requests that the Court enter judgment in its favor and against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiff as Class representative, and appointing Plaintiff’s undersigned attorneys as 

Counsel for the Classes;  

b. Entering judgment on Counts I-V in favor of Plaintiff and the members of the 

Business Income Breach Class, the Civil Authority Breach Class, the Ingress and Egress Breach 
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Class, the Extra Expense Breach Class, and the Sue and Labor Breach Class; and awarding 

damages for breach of contract in an amount to be determined at trial; 

c. Entering declaratory judgments on Counts VI-X in favor of Plaintiff and the 

members of the Business Income Declaratory Judgment Class, the Civil Authority Declaratory 

Judgment Class, the Ingress and Egress Declaratory Judgment Class, the Extra Expense 

Declaratory Judgment Class, and the Sue and Labor Declaratory Judgment Class as follows; 

i. Business Income, Civil Authority, Ingress and Egress, Extra Expense, and Sue and 
Labor losses incurred in connection with the Closure Orders and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic are 
insured losses under their Policies; and 
 

ii. Oregon Mutual is obligated to pay for the full amount of the Business Income, Civil 
Authority, Ingress and Egress, Extra Expense, and Sue and Labor losses incurred 
and to be incurred related to COVID-19, the Closure Orders and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic;  

 
d. Ordering Defendant to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 
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VIII. JURY DEMAND 

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, and Local Rules of this 

Court, Plaintiff respectfully demands trial by jury on all issues so triable. 

DATED this 17th day of April, 2020. 
 

Respectfully submitted, 
 

STOLL STOLL BERNE LOKTING & 
SHLACHTER P.C. 

 
By: s/Steve D. Larson  

Steve D. Larson, OSB No. 863540 
Jennifer S. Wagner, OSB No. 024470 
209 SW Oak Street, Suite 500 
Portland, OR 97204 
Telephone: (503) 227-1600 
slarson@stollberne.com  
jwagner@stollberne.com 
 
Adam J. Levitt (pro hac vice forthcoming) 
Amy E. Keller (pro hac vice forthcoming) 
Daniel R. Ferri (pro hac vice forthcoming) 
Mark Hamill (pro hac vice forthcoming) 
Laura E. Reasons (pro hac vice forthcoming)  
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 

       alevitt@dicellolevitt.com 
akeller@dicellolevitt.com 

       dferri@dicellolevitt.com 
       mhamill@dicellolevitt.com 

lreasons@dicellolevitt.com 
 
Mark A. DiCello (pro hac vice forthcoming) 
Kenneth P. Abbarno (pro hac vice forthcoming) 

       Mark Abramowitz (pro hac vice forthcoming) 
       DICELLO LEVITT GUTZLER LLC 
       7556 Mentor Avenue 
       Mentor, Ohio  44060 
       Telephone:  440-953-8888 

madicello@dicellolevitt.com 
kabbarno@dicellolevitt.com 

       mabramowitz@dicellolevitt.com 
 

W. Mark Lanier (pro hac vice forthcoming) 
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Alex Brown (pro hac vice forthcoming) 
Ralph (Skip) McBride (pro hac vice 
forthcoming) 

       THE LANIER LAW FIRM PC 
       10940 West Sam Houston Parkway North 
       Suite 100 
       Houston, Texas  77064 
       Telephone:  713-659-5200 
       WML@lanierlawfirm.com 

alex.brown@lanierlawfirm.com 
Skip.McBride@LanierLawFirm.com 
 
Timothy W. Burns (pro hac vice forthcoming) 
Jeff J. Bowen (pro hac vice forthcoming) 
Jesse J. Bair (pro hac vice forthcoming) 
Freya K. Bowen (pro hac vice forthcoming) 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin  53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com 
jbowen@bbblawllp.com 
jbair@bbblawllp.com 
fbowen@bbblawllp.com 

 
Douglas Daniels (pro hac vice forthcoming) 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 
 
Counsel for Plaintiff 
and the Proposed Classes 
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UNITED STATES DISTRICT COURT FOR  

EASTERN DISTRICT OF PENNSYLVANIA 

 
 
LH DINING L.L.C., doing business as 

RIVER TWICE RESTAURANT 

 

    Plaintiff, 

 vs. 

ADMIRAL INDEMNITY COMPANY 

 

    Defendant. 

  
 
 
 

COMPLAINT 
 

JURY TRIAL DEMANDED 

 

Plaintiff LH Dining L.L.C., d/b/a River Twice Restaurant brings this Complaint, alleging 

against Defendant Admiral Indemnity Company as follows: 

I. NATURE OF THE CASE 

1. This is a civil action seeking declaratory relief arising from Plaintiff’s contract of 

insurance with the Defendant. 

2. In light of the Coronavirus global pandemic and state and local orders mandating 

that restaurants not permit in-store dining, Plaintiff shut its doors for customers on March 16, 2020.   

3. Plaintiff’s insurance policy provides coverage for all non-excluded business losses, 

and thus provides coverage here.  

4. As a result, Plaintiff is entitled to declaratory relief that the restaurant is covered 

for all business losses that have been incurred in an amount greater than $150,000.00. 

II. JURISDICTION 

5. This court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1332, because there is complete diversity of citizenship between Plaintiff and the Defendant.  

Further, Plaintiff has suffered business losses in an amount greater than $150,000.00.  The amount 
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in controversy necessary for diversity jurisdiction over a declaratory judgment action is measured 

by the value those business losses.  Id. at § 1332(a). 

6. The Court has personal jurisdiction over Defendant because at all relevant times it 

has engaged in substantial business activities in the Commonwealth of Pennsylvania.  At all 

relevant times Defendant transacted, solicited, and conducted business in Pennsylvania through its 

employees, agents, and/or sales representatives, and derived substantial revenue from such 

business in Pennsylvania. 

7. Venue is proper in this district pursuant to 28 U.S.C. § 1391(a) because a substantial 

portion of the wrongful acts upon which this lawsuit is based occurred in this District.  Venue is 

also proper pursuant to 28 U.S.C. § 1391(c) because Defendant is a corporation that has substantial, 

systematic, and continuous contacts in the Commonwealth of Pennsylvania, and as a result it is 

subject to personal jurisdiction in this District. 

8. The acts and/or omissions complained of took place, in whole or in part, within the 

venue of this Court. 

III. PARTIES 

9. At all relevant times, Plaintiff LH Dining L.L.C., d/b/a River Twice Restaurant is 

a Limited Liability Company authorized to do business and doing business in the Commonwealth 

of Pennsylvania, County of Philadelphia.  LH Dining L.L.C. owns, operates, manages, and/or 

controls the River Twice Restaurant located at 1601 E. Passyunk Avenue in Philadelphia, PA 

19148. 

10. At all relevant times, Defendant Admiral Indemnity Company is a corporation 

doing business in the County of Philadelphia, Commonwealth of Pennsylvania, subscribing to 

Policy Number 21-31876937-30 issued to the Plaintiff for the period of September 23, 2019 to 
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September 23, 2020.  See Policy Declaration page, attached hereto as Exhibit 1.  Defendant is 

transacting the business of insurance in the Commonwealth of Pennsylvania and within the County 

of Philadelphia and the basis of this suit arises out of such conduct. 

IV. FACTUAL BACKGROUND 

A. Insurance Coverage 

11. On or about September 23, 2019, Defendant entered into a contract of insurance 

with the Plaintiff, whereby Plaintiff agreed to make payments to Defendant in exchange for 

Defendant’s promise to indemnify the Plaintiff for losses including, but not limited to, business 

income losses at its restaurant located in Philadelphia County (the “Insured Property”). 

12. The Insured Property consists of River Twice Restaurant located 1601 E. Passyunk 

Avenue in Philadelphia1 which is owned, leased by, managed, and/or controlled by the Plaintiff.  

https://www.rivertwicerestaurant.com/ (last visited April 7, 2020).  Prior to March 16, 2020, River 

Twice was open Wednesday through Saturday from 5-10 p.m. and on Sundays from 11 a.m. - 1:30 

p.m. and 5-9 p.m. with the capacity to hold up to 36 guests inside the restaurant and another 32 

guests outside, weather permitting. 

13. The Insured Property is covered under a policy issued by the Defendant with policy 

number believed to be 21-31876937-30 (hereinafter “Policy”). 

14. The Policy is currently in full effect, providing, among other things property, 

business personal property, business income and extra expense, contamination coverage, and 

additional coverages between the period of September 23, 2019 through September 23, 2020.   

 

1 This address is listed as the Insured Property under the Policy. 
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15. Plaintiff faithfully paid policy premiums to Defendant, specifically to provide, 

among other things, additional coverages in the event of business interruption or closures by order 

of Civil Authority. 

16. Under the Policy, insurance is extended to apply to the actual loss of business 

income sustained and the actual, necessary and reasonable extra expenses incurred when access to 

the Insured Property is specifically prohibited by order of civil authority as the direct result of a 

covered cause of loss to property in the immediate area of Plaintiffs’ Insured Property.  This 

additional coverage is identified as coverage under “Civil Authority.” 

17. The Policy is an all-risk policy, insofar as it provides that covered causes of loss 

under the policy means direct physical loss or direct physical damage unless the loss is specifically 

excluded or limited in the Policy. 

18. Based on information and belief, the Defendant has accepted the policy premiums 

with no intention of providing any coverage for business losses or the Civil Authority extension 

due to a loss and shutdown.   

19. The Policy’s Exclusion of Loss Due to Virus or Bacteria does not apply to the 

business losses incurred by Plaintiff here. 

B. The Coronavirus Pandemic 

20. The scientific community, and those personally affected by the virus, recognize the 

Coronavirus as a cause of real physical loss and damage.  It is clear that contamination of the 

Insured Property would be a direct physical loss requiring remediation to clean the surfaces of the 

restaurant.   

21. The virus that causes COVID-19 remains stable and transmittable in aerosols for 

up to three hours, up to four hours on copper, up to 24 hours on cardboard and up to two to three 
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days on plastic and stainless steel. See https://www.nih.gov/news-events/news-releases/new-

coronavirus-stable-hours-surfaces (last visited April 9, 2020). 

22. The CDC has issued a guidance that gatherings of more than 10 people must not 

occur.  People in congregate environments, which are places where people live, eat, and sleep in 

close proximity, face increased danger of contracting COVID-19. 

23. The global Coronavirus pandemic is exacerbated by the fact that the deadly virus 

physically infects and stays on surfaces of objects or materials, “fomites,” for up to twenty-eight 

(28) days. 

24. China, Italy, France, and Spain have implemented the cleaning and fumigating of 

public areas prior to allowing them to re-open publicly due to the intrusion of microbials. 

C. Civil Authority 

25. On March 6, 2020, Pennsylvania Governor Tom Wolf issued a Proclamation of 

Disaster Emergency, the first formal recognition of an emergency situation in the Commonwealth 

as a result of COVID-19.  See Exhibit 2. 

26. On March 16, the City of Philadelphia announced the closure of non-essential 

businesses, including restaurants like the Plaintiff’s.  See Exhibit 3; https://www.phila.gov/2020-

03-16-city-announces-new-restrictions-on-business-activity-in-philadelphia/ (last visited April 9, 

2020). 

27. On March 19, 2020 Governor Wolf issued an Order requiring all non-life-

sustaining businesses in Commonwealth to cease operations and close all physical 

locations.  Businesses that were permitted to remain open were required to follow “social 

distancing practices and other mitigation measures defined by the Centers for Disease Control.”  
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See https://www.scribd.com/document/452416027/20200319-TWW-COVID-19-Business-

Closure-Order (last visited April 7, 2019). 

28. On March 22, 2020, Philadelphia Mayor Jim Kenney issued an Emergency Order 

Temporarily Prohibiting Operation of Non-Essential Businesses and Congregation of Persons to 

Prevent the Spread of 2019 Novel Coronavirus, ordering the closure of all businesses except those 

previously listed by the Governor of Pennsylvania as Life-Sustaining Businesses, noting that 

“COVID-19 may remain viable for hours to days on surfaces made from a variety of materials 

located in businesses and other places, thus contaminating certain property and places.” See 

Exhibit 3. 

29. On March 23, 2020, Governor Wolf issued a Stay-at-Home Order for residents of 

Philadelphia, Allegheny, Bucks, Chester, Delaware, Monroe, and Montgomery Counties.  See 

Exhibit 4.  On that same date, the Pennsylvania Department of Health issued a similar Order, 

noting that “operation of non-life-sustaining businesses present the opportunity for unnecessary 

gatherings, personal contact and interaction that will increase the risk of transmission and the risk 

of community spread of COVID–19.”  See Exhibit 5. 

30. On April 1, 2020, Governor Wolf extended the March 23, 2020 Stay at Home Order 

to the entire Commonwealth of Pennsylvania.  See Exhibit 6. 

31. These Orders, as they relate to the closure of all “non-life-sustaining businesses,” 

evidence an awareness on the part of both state and local governments that COVID-19 causes 

damage to property.  This is particularly true in places where business is conducted, such as 

Plaintiff’s, as the requisite contact and interaction causes a heightened risk of the property 

becoming contaminated. 
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D. Impact on River Twice Restaurant 

32. As a result of the Orders referenced herein, Plaintiff shut its doors to customers on 

March 16, 2020 and continues to be shutdown. 

33. As a further direct and proximate result of the Orders, Plaintiff has been forced to 

furlough eight (8) employees. 

34. Plaintiff’s business is not a closed environment, and because people – staff, 

customers, community members, and others – constantly cycle in and out of the restaurant, there 

is an ever-present risk that the Insured Property is contaminated and would continue to be 

contaminated. 

35. Restaurants like the Plaintiff’s are more susceptible to being or becoming 

contaminated, as both respiratory droplets and fomites are more likely to be retained on the Insured 

Property and remain viable for far longer as compared to a facility with open-air ventilation. 

36. Plaintiff’s business is also highly susceptible to rapid person-to-property 

transmission of the virus, and vice-versa, because the service nature of the business places staff 

and customers in close proximity to the property and to one another. 

37. The virus is physically impacting River Twice Restaurant.  Any effort by the 

Defendant to deny the reality that the virus causes physical loss and damage would constitute a 

false and potentially fraudulent misrepresentation that could endanger the Plaintiff and the public. 

38. A declaratory judgment determining that the coverage provided under the Policy 

will prevent the Plaintiff from being left without vital coverage acquired to ensure the survival of 

the business due to the shutdown caused by the civil authorities’ response is necessary.  As a result 

of these Orders, Plaintiff has incurred, and continues to incur, among other things, a substantial 

loss of business income and additional expenses covered under the Policy. 
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V. CAUSE OF ACTION 

DECLARATORY RELIEF 

39. Plaintiff re-alleges and incorporates by reference into this cause of action each and 

every allegation set forth in each and every paragraph of this Complaint. 

40. The Declaratory Judgment Act, 28 U.S.C. § 2201(a), provides that in “a case of 

actual controversy within its jurisdiction . . . any court of the United States . . . may declare the 

rights and other legal relations of any interested party seeking such declaration, whether or not 

further relief is or could be sought.”  28 U.S.C. § 2201(a); see also Principal Life Ins. Co. v. 

Minder, No. CIV A 08-5899, 2009 WL 1917096 (E.D. Pa. July 1, 2009); Miller v. Liberty Mut. 

Grp., 97 F. Supp. 2d 672 (W.D. Pa. 2000). 

41. An actual controversy has arisen between Plaintiff and the Defendant as to the 

rights, duties, responsibilities and obligations of the parties under the Policy in that Plaintiff 

contends and, on information and belief, the Defendant disputes and denies that:  

a. The Orders constitute a prohibition of access to Plaintiff’s Insured Property; 

b. The prohibition of access by the Orders has specifically prohibited access 

as defined in the Policy;  

c. The Policy’s Exclusion of Loss Due to Virus or Bacteria does not apply to 

the business losses incurred by Plaintiff here. 

d. The Orders trigger coverage;  

e. The Policy provides coverage to Plaintiff for any current and future civil 

authority closures of restaurants in Philadelphia County due to physical loss or 

damage directly or indirectly from the Coronavirus under the Civil Authority 

coverage parameters; 

f.  The Policy provides business income coverage in the event that 

Coronavirus has directly or indirectly caused a loss or damage at the insured 

premises or immediate area of the Insured Property; and  

g. Resolution of the duties, responsibilities and obligation of the parties is 

necessary as no adequate remedy at law exists and a declaration of the Court is 

needed to resolve the dispute and controversy. 
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42. Plaintiff seeks a Declaratory Judgement to determine whether the Orders constitute 

a prohibition of access to Plaintiff’s Insured Property as Civil Authority as defined in the Policy. 

43. Plaintiff further seeks a Declaratory Judgement to affirm that the Order triggers 

coverage. 

44. Plaintiff further seeks a Declaratory Judgment to affirm that the Policy provides 

coverage to Plaintiff for any current and future Civil Authority closures of restaurants in 

Philadelphia County due to physical loss or damage from the Coronavirus and the policy provides 

business income coverage in the event that Coronavirus has caused a loss or damage at the Insured 

Property. 

45. Plaintiff does not seek any determination of whether the Coronavirus is physically 

in or at the Insured Property, amount of damages, or any other remedy other than declaratory relief. 

VI. PRAYER FOR RELIEF 

 

WHEREFORE, Plaintiff herein prays as follows: 

1)  For a declaration that the Orders constitute a prohibition of access to Plaintiff’s Insured 

Property. 

2)  For a declaration that the prohibition of access by the Orders is specifically prohibited 

access as defined in the Policy. 

3)  For a declaration that the Orders trigger coverage under the Policy. 

4) For a declaration that the Policy provides coverage to Plaintiff for any current, future and 

continued civil authority closures of restaurants in Philadelphia County due to physical loss or 

damage directly or indirectly from the Coronavirus under the Civil Authority coverage parameters.  

5) For a declaration that the Policy provides business income coverage in the event that 

Coronavirus has directly or indirectly caused a loss or damage at the Plaintiff’s Insured Property 
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or the immediate area of the Plaintiff’s Insured Property. 

6)  For such other relief as the Court may deem proper. 

TRIAL BY JURY IS DEMANDED 

Dated: April 10, 2020    Respectfully submitted, 

          

   

/s/ Richard M. Golomb   

Richard M. Golomb, Esq. 

Kenneth J. Grunfeld, Esq. 

GOLOMB & HONIK, P.C. 

1835 Market Street, Suite 2900 

Philadelphia, PA 19103 

Telephone: (215) 985-9177 

Facsimile: (215) 985-4169 

rgolomb@golombhonik.com 

kgrunfeld@golombhonik.com 

 

Arnold Levin, Esq. 

Frederick Longer, Esq. 

Daniel Levin, Esq. 

LEVIN SEDRAN & BERMAN, L.L.P. 

510 Walnut Street, Suite 500 

Philadelphia, PA 19106-3697 

Telephone: (215) 592-1500 

alevin@lfsblaw.com 

flonger@lfsblaw.com 

dlevin@lfsblaw.com 

 

Counsel for Plaintiff  
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UNITED STATES DISTRICT COURT FOR  

EASTERN DISTRICT OF PENNSYLVANIA 

 
 
NEWCHOPS RESTAURANT COMCAST 

LLC, doing business as Chops 

 

    Plaintiff, 

 vs. 

ADMIRAL INDEMNITY COMPANY 

 

    Defendant. 

  
 
 
 

COMPLAINT 
 

JURY TRIAL DEMANDED 

 

Plaintiff Newchops Restaurant Comcast LLC, doing business as Chops, brings this 

Complaint, alleging against Defendant Admiral Indemnity Company as follows: 

I. NATURE OF THE CASE 

1. This is a civil action seeking declaratory relief arising from Plaintiff’s contract of 

insurance with the Defendant. 

2. In light of the Coronavirus global pandemic and state and local orders mandating 

that restaurants not permit in-store dining, Plaintiff shut its doors for customers on March 16, 2020.   

3. Plaintiff’s insurance policy provides coverage for all non-excluded business losses, 

and thus provides coverage here.  

4. As a result, Plaintiff is entitled to declaratory relief that the restaurant is covered 

for all business losses that have been incurred in an amount greater than $150,000.00. 

II. JURISDICTION 

5. This court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1332, because there is complete diversity of citizenship between Plaintiff and the Defendant.  

Further, Plaintiff has suffered business losses in an amount greater than $150,000.00.  The amount 
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in controversy necessary for diversity jurisdiction over a declaratory judgment action is measured 

by the value those business losses.  Id. at § 1332(a). 

6. The Court has personal jurisdiction over Defendant because at all relevant times it 

has engaged in substantial business activities in the Commonwealth of Pennsylvania.  At all 

relevant times Defendant transacted, solicited, and conducted business in Pennsylvania through its 

employees, agents, and/or sales representatives, and derived substantial revenue from such 

business in Pennsylvania. 

7. Venue is proper in this district pursuant to 28 U.S.C. § 1391(a) because a substantial 

portion of the wrongful acts upon which this lawsuit is based occurred in this District.  Venue is 

also proper pursuant to 28 U.S.C. § 1391(c) because Defendant is a corporation that has substantial, 

systematic, and continuous contacts in the Commonwealth of Pennsylvania, and as a result it is 

subject to personal jurisdiction in this District. 

8. The acts and/or omissions complained of took place, in whole or in part, within the 

venue of this Court. 

III. PARTIES 

9. At all relevant times, Plaintiff Newchops Restaurant Comcast LLC, doing business 

as Chops, is a Limited Liability Company authorized to do business and doing business in the 

Commonwealth of Pennsylvania, County of Philadelphia.  Newchops Restaurant Comcast LLC 

owns, operates, manages, and/or controls the restaurant Chops located at 1701 JFK Boulevard in 

Philadelphia, PA 19103. 

10. At all relevant times, Defendant Admiral Indemnity Company is a corporation 

doing business in the County of Philadelphia, Commonwealth of Pennsylvania, subscribing to 

Policy Number 21-31769237-33 issued to the Plaintiff for the period of September 8, 2019 to 
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September 8, 2020.  See Policy Declaration page, attached hereto as Exhibit 1.  Defendant is 

transacting the business of insurance in the Commonwealth of Pennsylvania and within the County 

of Philadelphia and the basis of this suit arises out of such conduct. 

IV. FACTUAL BACKGROUND 

A. Insurance Coverage 

11. On or about September 8, 2019, Defendant entered into a contract of insurance with 

the Plaintiff, whereby Plaintiff agreed to make payments to Defendant in exchange for Defendant’s 

promise to indemnify the Plaintiff for losses including, but not limited to, business income losses 

at its restaurant located in Philadelphia County (the “Insured Property”). 

12. The Insured Property consists of Chops located 1701 JFK Boulevard in 

Philadelphia1 which is owned, leased by, managed, and/or controlled by the Plaintiff.  

https://www.chopsphilly.com/ (last visited April 17, 2020).  Prior to March 16, 2020, Chops was 

open Monday through Friday from 11:30 a.m. through 9:00 p.m., on Saturdays from 5 p.m. through 

9 p.m. and closed on Sundays, with the capacity to hold up to 190 guests inside the restaurant and 

another 60 guests outside, weather permitting. 

13. The Insured Property is covered under a policy issued by the Defendant with policy 

number believed to be 21-31769237-33 (hereinafter “Policy”). 

14. The Policy is currently in full effect, providing, among other things property, 

business personal property, business income and extra expense, contamination coverage, and 

additional coverages between the period of September 8, 2019 through September 8, 2020.   

 

1 This address is listed as the Insured Property under the Policy. 
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15. Plaintiff faithfully paid policy premiums to Defendant, specifically to provide, 

among other things, additional coverages in the event of business interruption or closures by order 

of Civil Authority. 

16. Under the Policy, insurance is extended to apply to the actual loss of business 

income sustained and the actual, necessary and reasonable extra expenses incurred when access to 

the Insured Property is specifically prohibited by order of civil authority as the direct result of a 

covered cause of loss to property in the immediate area of Plaintiffs’ Insured Property.  This 

additional coverage is identified as coverage under “Civil Authority.” 

17. The Policy is an all-risk policy, insofar as it provides that covered causes of loss 

under the policy means direct physical loss or direct physical damage unless the loss is specifically 

excluded or limited in the Policy. 

18. Based on information and belief, the Defendant has accepted the policy premiums 

with no intention of providing any coverage for business losses or the Civil Authority extension 

due to a loss and shutdown.   

19. The Policy’s Exclusion of Loss Due to Virus or Bacteria does not apply to the 

business losses incurred by Plaintiff here. 

B. The Coronavirus Pandemic 

20. The scientific community, and those personally affected by the virus, recognize the 

Coronavirus as a cause of real physical loss and damage.  It is clear that contamination of the 

Insured Property would be a direct physical loss requiring remediation to clean the surfaces of the 

restaurant.   

21. The virus that causes COVID-19 remains stable and transmittable in aerosols for 

up to three hours, up to four hours on copper, up to 24 hours on cardboard and up to two to three 

Case 2:20-cv-01949-TJS   Document 1   Filed 04/17/20   Page 4 of 11Case MDL No. 2942   Document 4-17   Filed 04/21/20   Page 5 of 14



 

- 5 - 

 
days on plastic and stainless steel. See https://www.nih.gov/news-events/news-releases/new-

coronavirus-stable-hours-surfaces (last visited April 9, 2020). 

22. The CDC has issued a guidance that gatherings of more than 10 people must not 

occur.  People in congregate environments, which are places where people live, eat, and sleep in 

close proximity, face increased danger of contracting COVID-19. 

23. The global Coronavirus pandemic is exacerbated by the fact that the deadly virus 

physically infects and stays on surfaces of objects or materials, “fomites,” for up to twenty-eight 

(28) days. 

24. China, Italy, France, and Spain have implemented the cleaning and fumigating of 

public areas prior to allowing them to re-open publicly due to the intrusion of microbials. 

C. Civil Authority 

25. On March 6, 2020, Pennsylvania Governor Tom Wolf issued a Proclamation of 

Disaster Emergency, the first formal recognition of an emergency situation in the Commonwealth 

as a result of COVID-19.  See Exhibit 2. 

26. On March 16, the City of Philadelphia announced the closure of non-essential 

businesses, including restaurants like the Plaintiff’s.  See Exhibit 3; https://www.phila.gov/2020-

03-16-city-announces-new-restrictions-on-business-activity-in-philadelphia/ (last visited April 9, 

2020). 

27. On March 19, 2020 Governor Wolf issued an Order requiring all non-life-

sustaining businesses in Commonwealth to cease operations and close all physical 

locations.  Businesses that were permitted to remain open were required to follow “social 

distancing practices and other mitigation measures defined by the Centers for Disease Control.”  
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See https://www.scribd.com/document/452416027/20200319-TWW-COVID-19-Business-

Closure-Order (last visited April 7, 2019). 

28. On March 22, 2020, Philadelphia Mayor Jim Kenney issued an Emergency Order 

Temporarily Prohibiting Operation of Non-Essential Businesses and Congregation of Persons to 

Prevent the Spread of 2019 Novel Coronavirus, ordering the closure of all businesses except those 

previously listed by the Governor of Pennsylvania as Life-Sustaining Businesses, noting that 

“COVID-19 may remain viable for hours to days on surfaces made from a variety of materials 

located in businesses and other places, thus contaminating certain property and places.” See 

Exhibit 3. 

29. On March 23, 2020, Governor Wolf issued a Stay-at-Home Order for residents of 

Philadelphia, Allegheny, Bucks, Chester, Delaware, Monroe, and Montgomery Counties.  See 

Exhibit 4.  On that same date, the Pennsylvania Department of Health issued a similar Order, 

noting that “operation of non-life-sustaining businesses present the opportunity for unnecessary 

gatherings, personal contact and interaction that will increase the risk of transmission and the risk 

of community spread of COVID–19.”  See Exhibit 5. 

30. On April 1, 2020, Governor Wolf extended the March 23, 2020 Stay at Home Order 

to the entire Commonwealth of Pennsylvania.  See Exhibit 6. 

31. The Pennsylvania Supreme Court recently clarified the Governor’s Orders and 

supported Plaintiff’s position that physical loss and damage exists resulting in coverage here.  See 

Friends of DeVito, et. al v. Wolf, No. 68 MM 2020 (Pa. April 13, 2020). 

32. Further, on April 10, 2020 President Trump seemed to support insurance coverage 

for business loss like that suffered by the Plaintiff: 

REPORTER: Mr. President may I ask you about credit and debt as 

well. Many American individuals, families, have had to tap their 
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credit cards during this period of time. And businesses have had to 

draw down their credit lines. Are you concerned Mr. President that 

that may hobble the U.S. economy, all of that debt number one? And 

number two, would you suggest to credit card companies to reduce 

their fees during this time?  

PRESIDENT TRUMP: Well it’s something that we’ve already 

suggested, we’re talking to them. Business interruption insurance, 

I’d like to see these insurance companies—you know you have 

people that have paid. When I was in private I had business 

interruption. When my business was interrupted through a hurricane 

or whatever it may be, I’d have business where I had it, I didn’t 

always have it, sometimes I had it, sometimes, I had a lot of different 

companies. But if I had it I’d expect to be paid. You have people. I 

speak mostly to the restaurateurs, where they have a restaurant, 

they’ve been paying for 25, 30, 35 years, business interruption. 

They’ve never needed it. All of a sudden they need it. And I’m very 

good at reading language. I did very well in these subjects, OK. And 

I don’t see the word pandemic mentioned. Now in some cases it is, 

it’s an exclusion. But in a lot of cases I don’t see it. I don’t see it 

referenced. And they don’t want to pay up. I would like to see the 

insurance companies pay if they need to pay, if it’s fair. And they 

know what’s fair, and I know what’s fair, I can tell you very quickly. 

But business interruption insurance, that’s getting a lot money to a 

lot of people. And they’ve been paying for years, sometimes they 

just started paying, but you have people that have never asked for 

business interruption insurance, and they’ve been paying a lot of 

money for a lot of years for the privilege of having it, and then when 

they finally need it, the insurance company says ‘we’re not going to 

give it.’ We can’t let that happen.  

https://youtu.be/_cMeG5C9TjU (last visited on April 17, 2020) (emphasis added). 

33. The President is articulating a few core points: 

a. Business interruption is a common type of insurance, especially for 

restaurants. 

b.  Businesses pay in premiums for this coverage and should reasonably 

expect they’ll receive the benefit of the coverage. 

c. This pandemic should be covered unless there is a specific exclusion for 

pandemics. 

d. If insurers deny coverage, they would be acting in bad faith. 
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34. These Orders and proclamations, as they relate to the closure of all “non-life-

sustaining businesses,” evidence an awareness on the part of both state and local governments that 

COVID-19 causes damage to property.  This is particularly true in places where business is 

conducted, such as Plaintiff’s, as the requisite contact and interaction causes a heightened risk of 

the property becoming contaminated. 

D. Impact on Chops 

35. As a result of the Orders referenced herein, Plaintiff shut its doors to customers on 

March 16, 2020 and continues to be shutdown. 

36. As a further direct and proximate result of the Orders, Plaintiff has been forced to 

lay off twenty-five (25) employees. 

37. Plaintiff’s business is not a closed environment, and because people – staff, 

customers, community members, and others – constantly cycle in and out of the restaurant, there 

is an ever-present risk that the Insured Property is contaminated and would continue to be 

contaminated. 

38. Restaurants like the Plaintiff’s are more susceptible to being or becoming 

contaminated, as both respiratory droplets and fomites are more likely to be retained on the Insured 

Property and remain viable for far longer as compared to a facility with open-air ventilation. 

39. Plaintiff’s business is also highly susceptible to rapid person-to-property 

transmission of the virus, and vice-versa, because the service nature of the business places staff 

and customers in close proximity to the property and to one another. 

40. The virus is physically impacting Chops.  Any effort by the Defendant to deny the 

reality that the virus causes physical loss and damage would constitute a false and potentially 

fraudulent misrepresentation that could endanger the Plaintiff and the public. 
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41. A declaratory judgment determining that the coverage provided under the Policy 

will prevent the Plaintiff from being left without vital coverage acquired to ensure the survival of 

the business due to the shutdown caused by the civil authorities’ response is necessary.  As a result 

of these Orders, Plaintiff has incurred, and continues to incur, among other things, a substantial 

loss of business income and additional expenses covered under the Policy. 

V. CAUSE OF ACTION 

DECLARATORY RELIEF 

42. Plaintiff re-alleges and incorporates by reference into this cause of action each and 

every allegation set forth in each and every paragraph of this Complaint. 

43. The Declaratory Judgment Act, 28 U.S.C. § 2201(a), provides that in “a case of 

actual controversy within its jurisdiction . . . any court of the United States . . . may declare the 

rights and other legal relations of any interested party seeking such declaration, whether or not 

further relief is or could be sought.”  28 U.S.C. § 2201(a); see also Principal Life Ins. Co. v. 

Minder, No. CIV A 08-5899, 2009 WL 1917096 (E.D. Pa. July 1, 2009); Miller v. Liberty Mut. 

Grp., 97 F. Supp. 2d 672 (W.D. Pa. 2000). 

44. An actual controversy has arisen between Plaintiff and the Defendant as to the 

rights, duties, responsibilities and obligations of the parties under the Policy in that Plaintiff 

contends and, on information and belief, the Defendant disputes and denies that:  

a. The Orders constitute a prohibition of access to Plaintiff’s Insured Property; 

b. The prohibition of access by the Orders has specifically prohibited access 

as defined in the Policy;  

c. The Policy’s Exclusion of Loss Due to Virus or Bacteria does not apply to 

the business losses incurred by Plaintiff here. 

d. The Orders trigger coverage;  

e. The Policy provides coverage to Plaintiff for any current and future civil 

authority closures of restaurants in Philadelphia County due to physical loss 
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or damage directly or indirectly from the Coronavirus under the Civil 

Authority coverage parameters; 

f.  The Policy provides business income coverage in the event that 

Coronavirus has directly or indirectly caused a loss or damage at the insured 

premises or immediate area of the Insured Property; and  

g. Resolution of the duties, responsibilities and obligation of the parties is 

necessary as no adequate remedy at law exists and a declaration of the Court 

is needed to resolve the dispute and controversy. 

45. Plaintiff seeks a Declaratory Judgement to determine whether the Orders constitute 

a prohibition of access to Plaintiff’s Insured Property as Civil Authority as defined in the Policy. 

46. Plaintiff further seeks a Declaratory Judgement to affirm that the Order triggers 

coverage. 

47. Plaintiff further seeks a Declaratory Judgment to affirm that the Policy provides 

coverage to Plaintiff for any current and future Civil Authority closures of restaurants in 

Philadelphia County due to physical loss or damage from the Coronavirus and the policy provides 

business income coverage in the event that Coronavirus has caused a loss or damage at the Insured 

Property. 

48. Plaintiff does not seek any determination of whether the Coronavirus is physically 

in or at the Insured Property, amount of damages, or any other remedy other than declaratory relief. 

VI. PRAYER FOR RELIEF 

 

WHEREFORE, Plaintiff herein prays as follows: 

1)  For a declaration that the Orders constitute a prohibition of access to Plaintiff’s Insured 

Property. 

2)  For a declaration that the prohibition of access by the Orders is specifically prohibited 

access as defined in the Policy. 

3)  For a declaration that the Orders trigger coverage under the Policy. 
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4) For a declaration that the Policy provides coverage to Plaintiff for any current, future and 

continued civil authority closures of restaurants in Philadelphia County due to physical loss or 

damage directly or indirectly from the Coronavirus under the Civil Authority coverage parameters.  

5) For a declaration that the Policy provides business income coverage in the event that 

Coronavirus has directly or indirectly caused a loss or damage at the Plaintiff’s Insured Property 

or the immediate area of the Plaintiff’s Insured Property. 

6)  For such other relief as the Court may deem proper. 

TRIAL BY JURY IS DEMANDED 

Dated: April 17, 2020    Respectfully submitted, 

          

   

/s/ Richard M. Golomb   

Richard M. Golomb, Esq. 

Kenneth J. Grunfeld, Esq. 

GOLOMB & HONIK, P.C. 

1835 Market Street, Suite 2900 

Philadelphia, PA 19103 

Telephone: (215) 985-9177 

Facsimile: (215) 985-4169 

rgolomb@golombhonik.com 

kgrunfeld@golombhonik.com 

 

Arnold Levin, Esq. 

Frederick Longer, Esq. 

Daniel Levin, Esq. 

LEVIN SEDRAN & BERMAN, L.L.P. 

510 Walnut Street, Suite 500 

Philadelphia, PA 19106-3697 

Telephone: (215) 592-1500 

alevin@lfsblaw.com 

flonger@lfsblaw.com 

dlevin@lfsblaw.com 

 

Counsel for Plaintiff  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

SCGM, Inc. d/b/a Star Cinema 

Grill, Hollywood Palms Cinema, 

District Theater, and State Fare 

Restaurant, 

 

 Plaintiff 

 

v. 

 

Certain Underwriters at Lloyd’s, 

 

 Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Civil Action No.     

 

PLAINTIFF’S ORIGINAL COMPLAINT 

 

Plaintiff SCGM, Inc. d/b/a Star Cinema Grill, Hollywood Palms Cinema, 

District Theater, and State Fare Restaurant files this Original Complaint against 

Defendants Certain Underwriters at Lloyd’s over their anticipated refusal to provide 

insurance coverage under a clearly applicable “Pandemic Event Endorsement” in 

the wake of the Severe Acute Respiratory Syndrome Coronavirus 2 (SARS CoV-2) 

(a/k/a COVID-19) Pandemic.  Upon information and belief, this case is one of first 

impression: 
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I. 

PARTIES 

1. Plaintiff SCGM, Inc. d/b/a Star Cinema Grill, Hollywood Palms 

Cinema, District Theater, and State Fare Restaurant is a hospitality and 

entertainment provider with its principal place of business located at 1650 Highway 

6, Suite 170, Sugar Land, Texas 77478. 

2. Defendant Certain Underwriters at Lloyd’s (“Lloyd’s”) is a foreign 

insurance syndicate with a certificate of authority to engage in the business of 

insurance in the State of Texas. Under the terms of the policy of insurance at issue, 

Lloyd’s has designated the Texas Commissioner of Insurance as its agent for service 

of process, and Mendes and Mount, LLP as its agent to accept such process from the 

Texas Commissioner of Insurance. Accordingly, Lloyd’s can be served with process 

by serving the Texas Commissioner of Insurance, Agent for Service of Process of 

Certain Underwriters at Lloyd’s, London, at 333 Guadalupe, Austin, Texas 78701. 

The Commissioner will forward citation and the petition with discovery to defendant 

by and through Mendes and Mount, LLP, 750 7th Avenue, New York, New York 

10019. ISSUANCE OF CITATION TO THE DEFENDANT VIA THE TEXAS 

COMMISSIONER OF INSURANCE IS REQUESTED. 
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II. 

JURISDICTION 

3. The Court has jurisdiction over the lawsuit under 28 U.S.C. 

§ 1332(a)(1) because Plaintiff and Defendants are citizens of different states and the 

amount in controversy exceeds $75,000, excluding interest and costs. 

III. 

VENUE 

4. Venue is proper in this district under 28 U.S.C. § 1391(b)(2) because a 

substantial part of the events or omissions giving rise to the claim occurred in this 

district and because a substantial part of property that is the subject of this action is 

situated in this district. 

IV. 

FACTUAL BACKGROUND 

A. Lloyd’s markets a “Pandemic Event Endorsement” specifically to 

insure against pathogen-related business-interruption events. 

5. At all relevant times, Plaintiff operated a chain of movie theaters and a 

restaurant, primarily in the Greater Houston Area, including Harris County and 

surrounding counties.1 

 

1 The Star Cinema Grill locations are located at 702 Baybrook Mall, Friendswood, Galveston 

County, Texas 77546; 1037 University Dr., College Station, Brazos County, Texas 77840; 2000 

I-45N, Conroe, Montgomery County, Texas 77301; 8920 Fry Road, Cypress, Harris County, Texas 

77433; 4811 Highway 6, Missouri City, Fort Bend County, Texas 77459; 22125 FM 1093, 

Richmond, Texas 77407; 1495 Lake Plaza Dr, Spring, Harris County, TX 77389; 114 Vintage 

Park Blvd., Houston, Harris County, Texas 77070, Spring, Texas 77389.  District Theatres is 

located at 1020 W. Nasa Parkway #152, Webster, Harris County, Texas 77598.  Hollywood Palms 
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6. Following the 2014 Ebola crisis, many insurance carriers made specific 

exclusions for Ebola and other communicable diseases and viruses. Lloyd’s sought 

to take advantage of the exclusions in coverage by rolling out a Pandemic Event 

Endorsement that claimed to “fill in the gaps that [other insurers] creatively exclude 

or do not address” that may relate to future pandemics. 

7. In exchange for a significant premium paid by the insured, Lloyd’s 

Pandemic Event Endorsement purported to provide coverage for insureds who 

experience financial damages from business interruption during pandemics.  In 

particular, Lloyd’s claimed that its “stand alone business interruption” insurance 

“will cover business interruption along with extra expenses with crisis management 

that is crucial during pandemic events.”  (Emphasis added.) According to Lloyd’s 

marketing material, this coverage affords a “strong defense against microscopic, but 

deadly threats.” 

8. Realizing that a future pandemic event could be catastrophic for its 

movie theater and restaurant business, Plaintiff added the Pandemic Event 

Endorsement to its business interruption policy for the period 6/21/19 to 6/21/20.  

Lloyd’s issued Policy Certificate No. TNR 18 8275 (the “Policy”), containing the 

Pandemic Event Endorsement.  Under the Pandemic Event Endorsement, Lloyd’s 

 

is located at 352 South Route 59, Naperville, Du Page County, Illinois 60540.  The State Fare 

Restaurant is located at 947 Gessner, Suite B190, Houston, Harris County, Texas 77024.  All of 

these addresses are “Covered Locations” under the Policy at issue. 
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agreed to provide up to $1 million of coverage for “Pandemic Events.” A “Pandemic 

Event” is defined as “the announcement by a Public Health Authority that a specific 

Covered Location is being closed as a result of an Epidemic declared by the [Centers 

for Disease Control and Prevention] or [World Health Organization].”  A true and 

accurate copy of the Pandemic Event Endorsement is attached hereto as Exhibit A 

and incorporated herein as if fully set forth. 

A. The SARS-CoV-2 (“COVID-19”) Pandemic. 

9. Severe acute respiratory syndrome (“SARS”) is a viral respiratory 

disease of zoonotic origin that surfaced in the early 2000s caused by the first-

identified strain of the SARS coronavirus (“SARS-CoV” a/k/a “SARS-CoV-1”).  

The scientific community eventually traced the source of the virus to a meat market 

in China through the intermediary of civets (small mammals) to cave-dwelling bats.2 

10. In 2019, a variation (and/or mutation) of the coronavirus strain was 

discovered in Wuhan, China.  According to the CDC, the source of the strain is once 

again a meat market where the virus has jumped from bats, through an intermediary 

animal, to humans.3 

 
2 Civets are small mammalian creatures that feed on bats.  In 2002-03, civets sold for meat in 

Chinese markets carried the SARS-CoV-1 virus from horseshoe bats to humans.  The resulting 

viral outbreak killed 774 people. 

3 https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/summary.html 
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11. The Coronavirus Study Group (“CSG”) of the International Committee 

on Taxonomy of Viruses (“ICTV”), which is responsible for developing the official 

classification of viruses and taxa naming (taxonomy) of the Coronaviridae family, 

assessed the strain discovered in Wuhan, China. Based on phylogeny, taxonomy and 

established practice, the ICTV formally recognized the virus as a variation of SARS-

CoV-1 and designated it as severe acute respiratory syndrome coronavirus 2 (SARS-

CoV-2).4 

12. SARS-CoV-2 is the causative virus for the COVID-19 disease 

implicated in the ongoing 2019–2020 coronavirus pandemic.   

13. On March 11, 2020, The World Health Organization (“WHO”) 

declared the 2019-20 SARS-CoV-2 outbreak a pandemic (a widespread epidemic).  

That same day, Harris County Judge Lina Hidalgo issued a Declaration of Local 

Disaster for Public Health Emergency to allow Harris County to take measures to 

reduce the possibility of exposure to SARS-CoV-2. 

14. On March 12, 2020, a Declaration of State of Disaster was issued by 

Texas Governor Abbott to take additional steps to prepare for, respond to, and 

mitigate the spread of SARS-CoV-2. 

 
4 https://www.nature.com/articles/s41564-020-0695-z 
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15. On March 16, 2020, President Trump acknowledged the gravity of the 

SARS-CoV-2 pandemic and introduced strict new guidelines to limit people’s 

interactions, including that all Americans should avoid groups of more than 10 

people. 

16. Effective 8 a.m. on March 17, 2020, an order from Harris County Judge 

Hidalgo required all restaurants and bars to provide only carry-out, delivery or drive-

thru services as allowed by law, and closed all nightclubs, lounges, taverns, and 

private clubs.  Similar orders were issued by other counties in which Plaintiff 

operates on or about this time. 

17. Therefore, on March 17, 2020, and in accordance with the public health 

recommendations and directives coming from federal, state and county officials, 

Plaintiff announced it would be closing all locations until the appropriate public 

authorities determine the danger from the coronavirus pandemic has passed and it is 

safe to reopen. 

18. Any debate over whether or not Plaintiff was required to temporally 

close all of its Texas locations was quashed when, on March 19, 2020, Texas 

Governor Abbott issued a Public Health Disaster Declaration and  Executive Order 

that, among other things, prohibited Texans from gathering in groups of ten or more 
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people, which constructively closed all of Plaintiff’s Texas locations that exhibited 

movies and offered dine-in meals to the public.5 

19. That same day, the Texas Commissioner of the Department of State 

Health Services issued a proclamation, pursuant to Texas Health and Safety Code 

§ 81.002, which (1) declared a public health disaster for the entire State of Texas; 

and then (2) ordered that everyone in Texas “shall act responsibly to prevent and 

control communicable disease.” The order then listed several standards of 

responsible action to “reduce and delay the spread of COVID-19,” including:  

 “Limit as much as possible close contact with other people. Stay six feet 

away.” 

 “Do not gather in social groups of more than ten (10) individuals.” 

 “Limit trips into the public to essential outings. Traveling to work, the 

grocery store, the pharmacy or to seek medical care would be considered 

essential trips.” 

 “Restaurants should not allow dine-in options, either inside or outside[.]” 

 

B. Lloyd’s anticipatorily repudiates Plaintiff’s coverage. 

20. On March 18, 2020, Plaintiff, via its insurance broker, provided a notice 

of claim under the Policy to Lloyd’s appointed agent for notice of claims: 

Professional Liability Insurance Services, Inc. (“PLIS”). 

 
5 Plaintiff’s single out-of-state location in Du Page County, Illinois was subject to a “stay 

home” order on March 19, 2020.  
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21. On or about March 18, 2020, Lloyd’s agent responded to Plaintiff’s 

broker with the following statement: 

“As a reminder, there is no coverage under the base TNR policy 

given Coronavirus COVID-19 is not a food borne illness, it’s a 

respiratory illness.  Additionally, it is not covered under the 

Pandemic Event Endorsement as it is not a named disease on 

that endorsement.” (Emphasis added.) 

 

22. Although Plaintiff has yet to receive a formal denial of coverage, the 

above statement from Lloyd’s agent is clear: Lloyd’s has no intention of providing 

coverage under its Pandemic Event Endorsement for the SARS-CoV-2 pandemic.   

23. But Lloyd’s coverage position is meritless.  Section 4.56 of the 

Pandemic Event Endorsement specifically states that: 

“Covered Disease” is limited to the following pathogens, 

their mutations, or variations (emphasis added): 

 

. . .  

 

 Severe Acute Respiratory Syndrome-associated 

coronavirus (SARS-CoV) disease. 

 

24. And it is clear from multiple statements from the WHO, CDC, ICTV, 

and the scientific community at large that the pathogen in question here (SARS-

CoV-2) is a variation and/or mutation of SARS-CoV, which is a pathogen 

specifically listed in the Covered Disease section of the Policy, as quoted above. 
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C. Plaintiff seeks an expedited ruling on the applicability of the 

“Pandemic Event Endorsement” to avoid ruinous financial 

damages. 

25. Because all of Plaintiff’s locations are currently closed due to the 

SARS-CoV-2 pandemic, the proceeds that Plaintiff reasonably expected to receive 

from its pandemic event insurance carrier during this outbreak are essential to pay 

Plaintiff’s fixed costs and other expenses at a time when no revenue is being earned 

from patrons of Plaintiff’s dine-in movie theaters and restaurant business. 

V. 

CAUSE OF ACTION 

26. The acts and omissions of Defendant described in the foregoing 

paragraphs give rise to the following cause of action: 

A. Declaratory Judgment of Coverage 

27. Pursuant to 28 U.S.C. §§ 2201 and 2202 and Federal Rule of Civil 

Procedure 57, Plaintiff seeks the following declarations to determine questions of 

actual controversy between the parties: 

a. That Lloyd’s issued Policy Certificate No. TNR 18 8275, which 

insured the “Covered Locations” listed in footnote 1, supra; 

 

b. That the WHO declared an “Epidemic” as defined by Section 

4.57(b) of the Pandemic Event Endorsement on March 11, 2020; 

 

c. That the Policy was in effect on March 11, 2020; 

 

d. That a “Pandemic Event” as defined by Section 4.59(b) of the 

Pandemic Event Endorsement occurred on March 17, 2020 as to 
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Plaintiff’s Harris County Covered Locations when Harris County 

Judge Hidalgo ordered the closing of all restaurants; 

 

e. Alternatively, that a “Pandemic Event” occurred with respect to 

all of Plaintiff’s Texas Covered Locations on March 19, 2020 

when orders from the Texas Governor  and Texas Commissioner 

of the Department of State Health Services together prohibited 

gatherings of ten or more people and dine-in restaurant service 

and mandated other social distancing measures; 

 

f. That the SARS-CoV-2 pathogen is a “Covered Disease” under 

Section 4.56 of the Pandemic Event Endorsement. 

 

B. Breach of Contract – Anticipatory Breach/Repudiation 

 

28. Plaintiff incorporates the above-referenced paragraphs as if stated fully 

herein. 

29. The Policy constitutes a binding contract between Plaintiff and Lloyd’s, 

which includes the terms set forth in the Pandemic Event Endorsement attached 

hereto as Exhibit A and incorporated herein as if fully set forth. 

30. Plaintiff fully performed its contractual obligations by paying all 

premium due under the Policy. 

31. Lloyd’s repudiated and anticipatorily breached the Policy by 

communicating to Plaintiff that COVID-19 is not a “Covered Disease” under the 

Pandemic Event Endorsement. 

32. Lloyd’s repudiation and breach of the Policy has resulted in damages 

to Plaintiff that Plaintiff is entitled to recover, as more specifically addressed below. 
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C. Breach of Duty of Good Faith and Fair Dealing 

 

33. Plaintiff incorporates the above-referenced paragraphs as if stated fully 

herein. 

34. Lloyd’s conduct constitutes a breach of the common-law duty of good 

faith and fair dealing owed to insureds in insurance contracts.   

35. “Good faith and fair dealing” is defined as the degree and diligence 

which a man of ordinary care and prudence would exercise in the management of 

one's own business.  

36. This tort arises from Texas law, which recognizes that a special 

relationship exists as a result of the unequal bargaining power between Plaintiff (the 

policyholder) and Lloyd’s (the insurer).  

37. Part of this unequal bargaining power results from the fact that Lloyd’s, 

like other insurers, controls entirely the evaluation, processing, and denial of claims.  

38. By immediately refuting coverage to Plaintiff’s broker—here, solely on 

the purported basis that “COVID-19” is not itself listed in the Covered Disease 

section of the Policy—Lloyd’s is attempting to read out the most important provision 

of that section: namely, that it covers all listed pathogens as well as their mutations 

and variants.   

39. And Lloyd’s certainly has no reasonable basis to immediately announce 

at this point in time that the current pandemic has not been caused by a mutation or 
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variation of any listed pathogen, especially when multiple sources in the scientific 

community already say it is.   

40. Such facially meritless conduct – and with absolutely no supporting 

expert evidence – is simply egregious, especially in the midst of a pandemic where 

Plaintiff is relying on Lloyd’s “Pandemic Event Endorsement” to mitigate Plaintiff’s 

severe and ongoing business losses.   

41. Indeed, on its face, Lloyd’s conduct appears to be nothing more than an 

attempt to put insureds in a position where they will be forced to accept lowball 

settlement offers simply from the fear that their insurer will drag out proceedings 

well past the insured’s ability to remain financially viable.  

42. As the foregoing establishes, Lloyd’s communication refuting coverage 

was, at best, a knee-jerk reaction.  On information and belief, Lloyd’s denial of 

coverage was also based on an internal, high-level directive to automatically deny 

all pandemic-related business-interruption-claims.  Either way, Lloyd’s denial was 

unreasonable and reflects a failure to adequately and reasonably investigate and 

evaluate Plaintiff’s claim, even though Lloyd’s knew, or should have known by the 

exercise of reasonable diligence, that its liability was reasonably clear under the 

circumstances.  For these reasons, Lloyd’s conduct as described herein constitutes a 

breach of the duty of good faith and fair dealing. 
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43. Lloyd’s breach of the duty of good faith and fair dealing has resulted in 

damages to Plaintiff, that Plaintiff is entitled to recover, as set forth below. 

D. Gross Negligence and/or Malice 

44. Plaintiff incorporates the above paragraphs as if stated fully herein.  

45. Plaintiff is entitled to exemplary damages as a result of Lloyd’s breach 

of duty as described above. When viewed objectively from the standpoint of Lloyd’s 

at the time of the occurrence in question, Lloyd’s conduct involved an extreme 

degree of risk, considering the probability and magnitude of the harm to others, or 

the risk of financial ruin to others, and of which Lloyd’s had actual, subjective 

awareness of the risk involved, but nevertheless proceeded with conscious 

indifference to the rights, safely, or welfare of others.  

46. In the alternative, Lloyd’s had specific intent to cause substantial harm 

to Plaintiff.   

47. Each of the acts described above, together and singularly, was done 

knowingly and was a producing cause of Plaintiff’s damages described herein.  

VI. 

DAMAGES 

48. The business losses caused by the coronavirus pandemic are ongoing 

and causing an undue burden and hardship on plaintiff.  In all probability, such losses 

will exceed the $1 million of insurance proceeds available under the Policy.   
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49. Lloyd’s failure to promptly accept and pay Plaintiff’s claim has caused 

and will continue to cause direct and consequential damages that in total will likely 

far exceed the limits of the Policy.  Such damages are a direct result of Lloyd’s 

mishandling of plaintiff’s claims in violation of the law set forth above.  

50. In particular, Plaintiff would show that all of the aforementioned acts, 

taken together or singularly, constitute the producing causes of the damages 

sustained by Plaintiff.  

51. For breach of contract, Plaintiff is entitled, at a minimum, to 

compensatory damages as measured by its covered losses under the Policy. 

52. For breach of the common-law duty of good faith and fair dealing, 

Plaintiff is entitled, at a minimum, to all compensatory damages, including all forms 

of loss resulting from Lloyd’s breach of duty, such as additional costs, economic 

hardship, losses due to nonpayment of the amount Lloyd’s owes, and other direct 

and consequential damages, as well as exemplary damages. 

VII. 

ATTORNEY’S FEES AND COSTS 

53. Plaintiff is entitled to recover its court costs and attorney’s fees under 

22 U.S.C. § 2202 as such an award is authorized by applicable Texas law for 

comparable actions. See, e.g., TEX. CIV. PRAC. & REM. Code §§ 37.004, 37.005, 

37.009; TEX. CIV. PRAC. & REM. CODE § 38.001. 
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VIII. 

CONDITIONS PRECEDENT 

54. All conditions precedent to recovery for all relief requested have been 

satisfied or waived.  

IX. 

JURY DEMAND 

55. Plaintiff asserts its right under the Seventh Amendment to the U.S. 

Constitution and demands in accordance with Federal Rule of Civil Procedure 38 a 

trial by jury on all issues.  

IX. 

PRAYER 

Plaintiff SCGM, Inc. requests that Defendant Certain Underwriters at Lloyd’s 

be cited to appear and answer, and that declaratory judgment be entered in Plaintiff’s 

favor against Defendant as stated herein, and that Plaintiff have judgment against 

Defendant for all actual, consequential, and special damages, as well as exemplary 

damages, and that Plaintiff recover its attorney’s fees, costs of court, and all such 

other relief, general or special, legal or equitable, to which Plaintiff may show itself 

justly entitled. 
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Respectfully submitted, 

 

HAWASH CICACK & GASTON LLP 

 

By: /s  

Michael A. Hawash 

Texas Bar No. 00792061 

Federal Bar No. 18321 

3401 Allen Parkway, Suite 200 

Houston, Texas 77019  

mhawash@hcgllp.com 

713-658-9015 (main) 

713-658-9004 (direct & facsimile) 

 

Attorney in Charge for Plaintiff 
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OF COUNSEL: 

 

Walter J. Cicack 

Texas Bar No. 04250535 

Federal Bar No. 8094 

Hawash Cicack & Gaston LLP 

3401 Allen Parkway, Suite 200 

Houston, Texas 77019 

wcicack@hcgllp.com 

713-658-9003 (direct & facsimile) 

 

Jeremy Gaston 

Texas Bar No. 24012685 

Federal Bar No. 26469 

Hawash Cicack & Gaston LLP 

3401 Allen Parkway, Suite 200 

Houston, Texas 77019 

jgaston@hcgllp.com 

713-658-9007 (direct & facsimile) 

 

Jeremy M. Masten 

Texas Bar No. 24083454 

Federal Bar No. 1411942 

Hawash Cicack & Gaston LLP 

3401 Allen Parkway, Suite 200 

Houston, Texas 77019 

jmasten@hcgllp.com 

713-685-9005 (direct & facsimile) 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
 
CHRISTIE JO BERKSETH-ROJAS DDS, 
individually and on behalf of all others 
similarly situated, 
 

Plaintiff, 
 
v. 
 

ASPEN AMERICAN INSURANCE 
COMPANY,  
 

Defendant.     
 

 
 
 
 
 

Civil Action No. ____________ 
 
 
JURY TRIAL DEMANDED 

 
 

CLASS ACTION COMPLAINT 
 

Plaintiff Christie Jo Berkseth-Rojas DDS, individually and on behalf of the other 

members of the below-defined nationwide classes (collectively, the “Class”), brings this class 

action against Defendant Aspen American Insurance Company (“Aspen”), and in support thereof 

states the following: 

I.  NATURE OF THE ACTION 

1. Plaintiff Christie Jo Berkseth-Rojas DDS delivers excellent dental care to patients 

at Rojas Family Dental in Minneapolis, Minnesota.  Dr. Berkseth-Rojas strives to be particularly 

empathetic to her patients after having endured an extraordinary amount of dental work before 

she was 21 years old.   Dr. Berkseth-Rojas has provided dental care to elderly and special needs 

patients, has spent many years working in various community clinics, and believes that it is 

important for her to provide dental care to underserved communities.  At Rojas Family Dental, 

Dr. Berkseth-Rojas provides affordable, convenient, high-quality dentistry to the families of the 

Twin Cities. 
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2. To protect her business in the event that she suddenly had to suspend operations 

for reasons outside of her control, or in order to prevent further property damage, Plaintiff 

purchased insurance coverage from Aspen American Insurance Company, including Practice 

Income and other coverage, as set forth in Aspen’s Building, Blanket Dental Practice Personal 

Property and Income Coverage Form (Form ASPDTPR001 0219) (“Income Coverage Form”).   

3. Aspen’s Income Coverage Form provides “Practice Income” coverage, in which 

Aspen promises to pay for loss due to the necessary suspension of practice following damage to 

property, subject to a “Valued Daily Limit.” 

4. Aspen’s Income Coverage Form also provides “Civil Authority” coverage, in 

which Aspen promises to pay for loss of practice income caused by the action of a civil authority 

that prohibits access to the insured premises. 

5. Aspen’s Income Coverage Form also provides “Extra Expense” coverage, in 

which Aspen promises to pay the expense incurred to restore normal practice services. 

6. Aspen’s Income Coverage Form, under a section entitled “Duties in the Event of 

Damage” mandates that Aspen’s insured must “[t]ake all reasonable steps to protect the covered 

property from further damage by a covered cause of loss” and keep a record of “expenses for 

emergency and temporary repairs, for consideration in the settlement of the claim.”  This type of 

coverage has historically been known as “sue and labor” coverage or a “sue and labor” provision, 

and property policies have long provided coverage for these types of expenses. 

7. Unlike many policies that provide Practice Income or Business Income (also 

referred to as “business interruption”) coverage, Aspen’s Income Coverage Form does not 

include, and is not subject to, any exclusion for losses caused by viruses or communicable 

diseases.   
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8. Plaintiff was forced to suspend or reduce her practice at Rojas Family Dental due 

to COVID-19 (a.k.a. the “coronavirus” or “SARS-CoV-2”) and the resultant Executive Orders 

issued by the Governor of Minnesota that non-emergency or elective dental care that requires 

Personal Protective Equipment (“PPE”) be postponed indefinitely, as well as in order to take 

necessary steps to prevent further damage and minimize the suspension of business and continue 

operations.   

9. Upon information and belief, Aspen has, on a widescale and uniform basis, 

refused to pay its insureds under its Practice Income, Civil Authority, Extra Expense, and Sue 

and Labor coverages for losses suffered due to COVID-19, any executive orders by civil 

authorities that have required the necessary suspension of practice, and any efforts to prevent 

further property damage or to minimize the suspension of practice and continue operations.  

Indeed, Aspen has denied Plaintiff’s claim under her Aspen policy. 

II. JURISDICTION AND VENUE 

10. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 because 

Plaintiff and Defendant are citizens of different states, and because (a) the Class consists of at 

least 100 members, (b) the amount in controversy exceeds $5,000,000 exclusive of interest and 

costs, and (c) no relevant exceptions apply to this claim.  

11. Venue is proper in this District under 28 U.S.C. § 1391 because Defendant resides 

in this district and a substantial portion of the acts and conduct giving rise to the claims occurred 

within the District. 

III. THE PARTIES 

Plaintiff 

12. Christie Jo Berkseth-Rojas DDS provides dental care to patients from the Twin 

Cities at Rojas Family Dental in Minneapolis, Minnesota.    
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Defendant 

13. Aspen American Insurance Company is an admitted insurance carrier 

incorporated and domiciled in the State of Texas, with its principal place of business in Rocky 

Hill, Connecticut. 

IV. FACTUAL BACKGROUND 

A. The Income Coverage Form Protecting Plaintiff 

14. In return for the payment of a premium, Aspen issued Policy No. D006449-03 to 

Christie Jo Berkseth-Rojas DDS for a policy period of December 6, 2019 to December 6, 2020, 

including a Building, Blanket Dental Practice Personal Property and Income Coverage Form.  

Policy No. D006449-03 is attached hereto as Exhibit A.  Dr. Berkseth-Rojas has performed all of 

her obligations under Policy No. D006449-03, including the payment of premiums.  The 

Covered Property, with respect to the Income Coverage Form, is 3455 4th Avenue South, 

Minneapolis, Minnesota, 55408.    

15. Plaintiff’s Income Coverage Form, included within the policy attached as Exhibit 

A, includes Practice Income, Civil Authority, Extra Expense, and Sue and Labor coverages. 

16. In many parts of the world, property insurance is sold on a specific peril basis.  

Such policies cover a risk of loss if that risk of loss is specifically listed (e.g., hurricane, 

earthquake, H1N1, etc.).  Most property policies sold in the United States, however, including 

those sold by Aspen, are all-risk property damage policies.  These types of policies cover all 

risks of loss except for risks that are expressly and specifically excluded.  In the Income 

Coverage Form provided to Plaintiff, Aspen agreed to “pay for all direct physical damage” to the 

Covered Property “caused by or resulting from any covered cause of loss,” and defined  

“Covered Causes of Loss” as “ALL RISK OF DIRECT PHYSICAL LOSS except as excluded or 

limited” therein.   
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17. In the Income Coverage Form, Aspen did not exclude or limit coverage for losses 

from viruses. 

18. Losses due to COVID-19 are a Covered Cause of Loss under Aspen policies with 

the Income Coverage Form.   

19. In the Income Coverage Form, Aspen agreed to pay for its insureds’ actual loss of 

Practice Income sustained due to the necessary suspension of practice during the “period of 

restoration” caused by direct physical damage, subject to a Valued Daily Limit. Aspen agreed to 

“pay for loss of practice income that occurs within 12 consecutive months after the date of direct 

physical damage.”   

20. “Practice Income” means net income (or loss) before tax that Plaintiff would have 

earned and “continuing normal operating expenses, including payroll.”   

21. The presence of virus or disease can constitute physical damage to property, as 

the insurance industry has recognized since at least 2006.  When preparing so-called “virus” 

exclusions to be placed in some policies, but not others, the insurance industry drafting arm, ISO, 

circulated a statement to state insurance regulators that included the following: 

Disease-causing agents may render a product impure (change its quality or 
substance), or enable the spread of disease by their presence on interior building 
surfaces or the surfaces of personal property.  When disease-causing viral or 
bacterial contamination occurs, potential claims involve the cost of replacement 
of property (for example, the milk), cost of decontamination (for example, interior 
building surfaces), and business interruption (time element) losses.  Although 
building and personal property could arguably become contaminated (often 
temporarily) by such viruses and bacteria, the nature of the property itself would 
have a bearing on whether there is actual property damage. An allegation of 
property damage may be a point of disagreement in a particular case. 
 

22. In the Income Coverage Form, Aspen also agreed to pay necessary Extra Expense 

that its insureds incur during the “period of restoration” “due to damage by a covered cause of 

loss” to the Covered Property.   
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23. “Extra Expense” means expenses necessarily incurred by Plaintiff “during the 

period of restoration to continue normal services and operations.”    

24. Aspen also agreed to pay “the actual loss of practice income” that Plaintiff 

sustains “caused by action of civil authority that prohibits access to” the Covered Property “due 

to the direct physical damage to property,” other than at the Covered Property, “caused by or 

resulting from any covered cause of loss.” 

25. Aspen’s Income Coverage Form, under a section entitled “Duties in the Event of 

Damage” mandates that Aspen’s insured must “[t]ake all reasonable steps to protect the covered 

property from further damage by a covered cause of loss” and keep a record of “expenses for 

emergency and temporary repairs, for consideration in the settlement of the claim.”   

26. Losses caused by COVID-19 and the related orders issued by local, state, and 

federal authorities triggered the Practice Income, Extra Expense, Civil Authority, and Sue and 

Labor provisions of the Aspen policy.   

B. The Covered Cause of Loss 

27. The presence of COVID-19 has caused civil authorities throughout the country to 

issue orders requiring the suspension of business at a wide range of establishments, including 

civil authorities with jurisdiction over Plaintiff’s dental practice (the “Closure Orders”). 

1. The Minnesota Closure Orders 

28. On March 13, 2020, Minnesota Governor Tim Walz issued Emergency Executive 

Order 20-01, “Declaring a Peacetime Emergency and Coordinating Minnesota’s Strategy to 

Protect Minnesotans from COVID-19.”  Governor Walz encouraged individual Minnesotans to 

continue “their individual prevention efforts such as staying home when feeling sick, frequently 

washing their hands, and monitoring information about COVID-19.”   
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29. On March 16, 2020, Governor Walz issued Emergency Executive Order 20-04, 

ordering closure of a variety of public accommodations.  

30. The purpose of Executive Order 20-04 was to slow the spread of the COVID-19 

pandemic in public accommodations in which Minnesotans congregate that “pose a threat to 

public health by providing environments for the spread of COVID-19.”   

31. Pursuant to Executive Order 20-04, the restricted public accommodation were to 

remain closed from March 17, 2020 through March 27, 2020.  

32. Executive Order 20-04 made it a crime, punishable by up to 90 days in jail and/or 

$1,000.00 fine, to violate the Order. 

33. Also on March 16, 2020, the American Dental Association (“ADA”) 

recommended that “dentists nationwide postpone elective procedures in response to the spread of 

the coronavirus disease, COVID-19, across the country.”  The ADA determined that 

“[c]oncentrating on emergency dental care will allow us to care for our emergency patients and 

alleviate the burden that dental emergencies would place on hospital emergency departments.”  

The American Dental Hygienists’ Association (“ADHA”) issued similar guidance.  The Centers 

for Disease Control and Prevention (“CDC”) made the same recommendation to postpone 

elective and non-urgent visits.   

34. On March 19, 2020, Governor Walz issued Emergency Executive Order 20-09, 

“Directing Delay of Inpatient and Outpatient Elective Surgery and Procedural Cases during 

COVID-19 Peacetime Emergency.”  Governor Walz cited March 17 and 18, 2020 guidance from 

the CDC and the Centers for Medicare and Medicaid Services (“CMS”) that recommended 

delaying elective inpatient and outpatient dental procedures.  Governor Walz ordered that “all 

non-essential or elective surgeries and procedures, including non-emerg[ency] or elective dental 

care, that utilize PPE or ventilators must be postponed indefinitely.”  The order took effect no 
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later than the evening of March 23, 2020 and continues “for the duration of the peacetime 

emergency declared in Executive Order 20-01 or until this Executive Order is rescinded.” 

35. Executive Order 20-09 made it a crime, punishable by up to 90 days in jail and/or 

$1,000.00 fine, to violate the Order. 

36. On March 25, 2020, Governor Walz issued Emergency Executive Order 20-18 

extending the mandatory closure of restricted public accommodations to May 1, 2020 and further 

ordering that all mandates set forth in Executive Order 20-04 shall remain in effect until that 

date.   

37. On March 25, 2020, Governor Walz also issued Emergency Executive Order 20-

20, in which he ordered “all persons currently living within the State of Minnesota … to stay at 

home or in their place of residence” except for certain exempted essential activities and work, 

effective at 11:59 pm on March 27, 2020, and continuing through 5:00 pm on April 10, 2020 

(a.k.a. Minnesota’s Shelter-in-Place Order).  

38. The purpose of Executive Order 20-20 was to slow the spread of the COVID-19 

pandemic.   

39. Executive Order 20-20 provides that a violation of the Shelter-in-Place Order is 

punishable by up to 90 days in jail and/or a fine not to exceed $1,000.00.  

40. On April 8, 2020, Governor Walz issued Emergency Executive Order 20-33, in 

which he extended the Shelter-in-Place Order to 11:59 p.m. on May 3, 2020.   

41. The purpose of Executive Order 20-33 was to continue Minnesota’s measures to 

slow the spread of the COVID-19 pandemic.    

2. The Impact of COVID-19 and the Closure Orders 

42. The presence of COVID-19 caused “direct physical loss of or damage to” the 

“Covered Property” under the Plaintiff’s policy, and the policies of the other Class members, by 
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denying use of and damaging the Covered Property, and by causing a necessary suspension of 

operations during a period of restoration.   

43. The Closure Orders, including the issuance of Minnesota Emergency Executive 

Order Nos. 20-04, 20-09, 20-20 and 20-33, prohibited access to Plaintiff’s and the other Class 

members’ Covered Property, and the area immediately surrounding Covered Property, in 

response to dangerous physical conditions resulting from a Covered Cause of Loss.   

44. As a result of the presence of COVID-19 and the Closure Orders, Plaintiff and the 

other Class members lost Practice Income and incurred Extra Expense.   

45. On or about March 27, 2020, Dr. Berkseth-Rojas submitted a claim to Aspen 

under the Policy.     

46. On March 27, 2020, less than two hours after Dr. Berkseth-Rojas submitted her 

claim, Aspen, through its State Administrator (USI), denied the claim.  Aspen denied that 

COVID-19 was a Covered Cause of Loss but did not identify any exclusion from coverage.  

47. Indeed, Aspen has, on a widescale basis with many if not all of its insureds, 

refused to provide Practice Income, Extra Expense, Civil Authority or Sue and Labor coverage 

due to COVID-19 and the resultant executive orders by civil authorities that have required the 

suspension of practice.  

V. CLASS ACTION ALLEGATIONS 

48. Plaintiff brings this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), 

and 23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others 

similarly situated. 

49. Plaintiff Christie Jo Berkseth-Rojas DDS seeks to represent nationwide classes 

defined as: 
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• All persons and entities that: (a) had Practice Income coverage 
under a property insurance policy issued by Aspen; (b) suffered a 
suspension of their practice related to COVID-19, at the premises 
covered by their Aspen property insurance policy; (c) made a claim 
under their property insurance policy issued by Aspen; and (d) 
were denied Practice Income coverage by Aspen for the 
suspension of practice resulting from the presence or threat of 
COVID-19 (the “Practice Income Breach Class”). 

 
• All persons and entities that: (a) had Civil Authority coverage 

under a property insurance policy issued by Aspen; (b) suffered  
loss of Practice Income and/or Extra Expense caused by action of a 
civil authority; (c) made a claim under their property insurance 
policy issued by Aspen; and (d) were denied Civil Authority 
coverage by Aspen for the loss of Practice Income and/or Extra 
Expense caused by a Closure Order (the “Civil Authority Breach 
Class”). 

 
• All persons and entities that: (a) had Extra Expense coverage under 

a property insurance policy issued by Aspen; (b) sought to 
minimize the suspension of business in connection with COVID-
19 at the premises covered by their Aspen property insurance 
policy; (c) made a claim under their property insurance policy 
issued by Aspen; and (d) were denied Extra Expense coverage by 
Aspen despite their efforts to minimize the suspension of their 
practice caused by COVID-19 (the “Extra Expense Breach Class”).  

• All persons and entities that: (a) had a Sue and Labor provision 
under a property insurance policy issued by Aspen; (b) sought to 
prevent property damage caused by COVID-19 by suspending or 
reducing their practice, at the premises covered by their Aspen 
property insurance policy; (c) made a claim under their property 
insurance policy issued by Aspen; and (d) were denied Sue and 
Labor coverage by Aspen in connection with the suspension of 
their practice caused by COVID-19 (the “Sue and Labor Breach 
Class”). 

50. Plaintiff Christie Jo Berkseth-Rojas DDS also seeks to represent nationwide 

classes defined as: 

• All persons and entities with Practice Income coverage under a 
property insurance policy issued by Aspen that suffered a 
suspension of their practice due to COVID-19 at the premises 
covered by the practice income coverage (the “Practice Income 
Declaratory Judgment Class”). 
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• All persons and entities with Civil Authority coverage under a 
property insurance policy issued by Aspen that suffered loss of 
Practice Income and/or Extra Expense caused by a Closure Order 
(the “Civil Authority Declaratory Judgment Class”). 

 
• All persons and entities with Extra Expense coverage under a 

property insurance policy issued by Aspen that sought to minimize 
the suspension of their practice in connection with COVID-19 at 
the premises covered by their Aspen property insurance policy (the 
“Extra Expense Declaratory Judgment Class”). 

• All persons and entities with a Sue and Labor provision under a 
property insurance policy issued by Aspen that sought to prevent 
property damage caused by COVID-19 by suspending or reducing 
practice operations, at the premises covered by their Aspen 
property insurance policy (the “Sue and Labor Declaratory 
Judgment Class”). 

51. Excluded from each defined Class is Defendant and any of its members, affiliates, 

parents, subsidiaries, officers, directors, employees, successors, or assigns; governmental 

entities; and the Court staff assigned to this case and their immediate family members.  Plaintiff 

reserves the right to modify or amend each of the Class definitions, as appropriate, during the 

course of this litigation. 

52. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

53. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  

While Plaintiff is informed and believes that there are thousands of members of each Class, the 

precise number of Class members is unknown to Plaintiff but may be ascertained from 

Defendant’s books and records.  Class members may be notified of the pendency of this action 

by recognized, Court-approved notice dissemination methods, which may include U.S. Mail, 

electronic mail, internet postings, and/or published notice.  
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54. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting only individual Class members, including, without limitation: 

a. Aspen issued all-risk policies to the members of the Class in exchange for 

payment of premiums by the Class members; 

b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Aspen wrongfully denied all claims based on COVID-19;  

d. whether Aspen’s Practice Income coverage applies to a suspension of practice 

caused by COVID-19; 

e. whether Aspen’s Civil Authority coverage applies to a loss of Practice Income 

caused by the orders of state governors requiring the suspension of practice as a 

result of COVID-19;  

f. whether Aspen’s Extra Expense coverage applies to efforts to minimize a loss 

caused by COVID-19; 

g. whether Aspen’s Sue and Labor provision applies to require Aspen to pay for 

efforts to reduce damage caused by COVID-19; 

h. whether Aspen has breached its contracts of insurance through a blanket denial of 

all claims based on business interruption, income loss or closures related to 

COVID-19 and the related closures; and 

i. whether Plaintiff and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

55. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiff’s claims are 

typical of the other Class members’ claims because Plaintiff and the other Class members are all 
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similarly affected by Defendant’s refusal to pay under its Practice Income, Civil Authority, Extra 

Expense, and Sue and Labor coverages.  Plaintiff’s claims are based upon the same legal theories 

as those of the other Class members.  Plaintiff and the other Class members sustained damages 

as a direct and proximate result of the same wrongful practices in which Defendant engaged.   

56. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiff is an adequate Class representative because her interests do not conflict with the 

interests of the other Class members who she seeks to represent, Plaintiff has retained counsel 

competent and experienced in complex class action litigation, including successfully litigating 

class action cases similar to this one, where insurers breached contracts with insureds by failing 

to pay the amounts owed under their policies, and Plaintiff intends to prosecute this action 

vigorously.  The interests of the above-defined Classes will be fairly and adequately protected by 

Plaintiff and her counsel.  

57. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiff seeks class-

wide adjudication as to the interpretation, and resultant scope, of Defendant’s Practice Income, 

Civil Authority, Extra Expense, and Sue and Labor coverages.  The prosecution of separate 

actions by individual members of the Classes would create an immediate risk of inconsistent or 

varying adjudications that would establish incompatible standards of conduct for the Defendant.  

Moreover, the adjudications sought by Plaintiff could, as a practical matter, substantially impair 

or impede the ability of other Class members, who are not parties to this action, to protect their 

interests. 

58. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendant acted or refused to act on grounds generally applicable to Plaintiff and the other Class 
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members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

59. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  

Individualized litigation creates a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single 

adjudication, economy of scale, and comprehensive supervision by a single court. 

VI. CLAIMS FOR RELIEF 

COUNT I 
BREACH OF CONTRACT -- PRACTICE INCOME COVERAGE 

(Claim Brought on Behalf of the Practice Income Breach Class) 

60. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 

61. Plaintiff brings this Count individually and on behalf of the other members of the 

Practice Income Breach Class. 

62. Plaintiff’s Aspen insurance policy, as well as those of the other Practice Income 

Breach Class members, are contracts under which Aspen was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Practice Income Breach Class members’ losses for 

claims covered by the policy. 

63. In the Income Coverage Form, Aspen agreed to pay for its insureds’ actual loss of 

Practice Income sustained due to the necessary suspension of practice during the “period of 

restoration” caused by direct physical damage, subject to a Valued Daily Limit. Aspen agreed to 
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“pay for loss of practice income that occurs within 12 consecutive months after the date of direct 

physical damage.”   

64. “Practice Income” means net income (or loss) before tax that a policyholder 

would have earned and “continuing normal operating expenses, including payroll.”   

65. COVID-19 caused direct physical loss and damage to Plaintiff’s and the other 

Practice Income Breach Class members’ Covered Properties, requiring suspension of practice at 

their Covered Properties.  Losses caused by COVID-19 thus triggered the Practice Income 

provision of Plaintiff’s and the other Practice Income Breach Class members’ Aspen insurance 

policies.   

66. Plaintiff and the other Practice Income Breach Class members have complied 

with all applicable provisions of their policies and/or those provisions have been waived by 

Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance 

coverage obligations pursuant to the Policies’ clear and unambiguous terms. 

67. By denying coverage for any Practice Income losses incurred by Plaintiff and the 

other Practice Income Breach Class members in connection with the COVID-19 pandemic, 

Aspen has breached its coverage obligations under the Policies. 

68. As a result of Aspen’s breaches of the Policies, Plaintiff and the other Practice 

Income Breach Class members have sustained substantial damages for which Aspen is liable, in 

an amount to be established at trial. 

COUNT II 
BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 

69. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 
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70. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Breach Class. 

71. Plaintiff’s Aspen insurance policy, as well as those of the other Civil Authority 

Breach Class members, are contracts under which Aspen was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Civil Authority Breach Class members’ losses for claims 

covered by the policy. 

72. Aspen promised to pay “the actual loss of practice income” that a policyholder 

sustains “caused by action of civil authority that prohibits access to” the Covered Property “due 

to the direct physical damage to property,” other than at the Covered Property, “caused by or 

resulting from any covered cause of loss.” 

73. The Closure Orders triggered the Civil Authority provision under Plaintiff’s and 

the other members of the Civil Authority Breach Class’s Aspen insurance policies. 

74. Plaintiff and the other members of the Civil Authority Breach Class have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance 

coverage obligations pursuant to the Policies’ clear and unambiguous terms. 

75. By denying coverage for any practice losses incurred by Plaintiff and other 

members of the Civil Authority Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Aspen has breached its coverage obligations under the Policies. 

76. As a result of Aspen’s breaches of the Policies, Plaintiff and the other members of 

the Civil Authority Breach Class have sustained substantial damages for which Aspen is liable, 

in an amount to be established at trial.  
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COUNT III 
BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Breach Class) 

77. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 

78. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

79. Plaintiff’s Aspen insurance policy, as well as those of the other Extra Expense 

Breach Class members, are contracts under which Aspen was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Extra Expense Breach Class members’ losses for claims 

covered by the policy. 

80. In the Income Coverage Form, Aspen also agreed to pay necessary Extra Expense 

that its insureds incur during the “period of restoration” “due to damage by a covered cause of 

loss” to the Covered Property. 

81. “Extra Expense” means expenses necessarily incurred by a policyholder “during 

the period of restoration to continue normal services and operations.”    

82. Due to COVID-19 and the Closure Orders, Plaintiff and the other members of the 

Extra Expense Breach Class incurred Extra Expense at Covered Property  

83. Plaintiff and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Aspen 

or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance coverage 

obligations pursuant to the Policies’ clear and unambiguous terms. 

84. By denying coverage for any business losses incurred by Plaintiff and the other 

members of the Extra Expense Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Aspen has breached its coverage obligations under the Policies. 
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85. As a result of Aspen’s breaches of the Policies, Plaintiff and the other members of 

the Extra Expense Breach Class have sustained substantial damages for which Aspen is liable, in 

an amount to be established at trial.  

COUNT IV 
BREACH OF CONTRACT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Breach Class) 

86. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 

87. Plaintiff brings this Count individually and on behalf of the other members of the 

Sue and Labor Breach Class. 

88. Plaintiff’s Aspen insurance policy, as well as those of the other Sue and Labor 

Breach Class members, are contracts under which Aspen was paid premiums in exchange for its 

promise to pay Plaintiff’s and the other Sue and Labor Breach Class members’ losses for claims 

covered by the policy. 

89. In the Income Coverage Form, Aspen agreed to give due consideration in 

settlement of a claim to expenses incurred in taking all reasonable steps to protect Covered 

Property from further damage. 

90. In complying with the Closure Orders and otherwise suspending or limiting 

operations, Plaintiff and other members of the Sue and Labor Breach Class incurred expenses in 

connection with reasonable steps to protect Covered Property. 

91. Plaintiff and the other members of the Sue and Labor Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Aspen 

or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance coverage 

obligations pursuant to the Policies’ clear and unambiguous terms. 

Case 3:20-cv-00948-D   Document 1   Filed 04/17/20    Page 18 of 27   PageID 18Case 3:20-cv-00948-D   Document 1   Filed 04/17/20    Page 18 of 27   PageID 18
Case MDL No. 2942   Document 4-19   Filed 04/21/20   Page 19 of 30



19 
 

92. By denying coverage for any Sue and Labor expenses incurred by Plaintiff and 

the other members of the Sue and Labor Breach Class in connection with the Closure Orders and 

the COVID-19 pandemic, Aspen has breached its coverage obligations under the Policies. 

93. As a result of Aspen’s breaches of the Policies, Plaintiff and the other members of 

the Sue and Labor Breach Class have sustained substantial damages for which Aspen is liable, in 

an amount to be established at trial. 

COUNT V 
DECLARATORY JUDGMENT – PRACTICE INCOME COVERAGE 

(Claim Brought on Behalf of the Practice Income Declaratory Judgment Class) 

94. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 

95. Plaintiff brings this Count individually and on behalf of the other members of the 

Practice Income Declaratory Judgment Class. 

96. Plaintiff’s Aspen insurance policy, as well as those of the other Practice Income 

Declaratory Judgment Class members, are contracts under which Aspen was paid premiums in 

exchange for its promise to pay Plaintiff’s and the other Practice Income Declaratory Judgment 

Class members’ losses for claims covered by the Policy. 

97. Plaintiff and the other Practice Income Declaratory Judgment Class members 

have complied with all applicable provisions of the Policies and/or those provisions have been 

waived by Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its 

insurance coverage obligations pursuant to the Policies’ clear and unambiguous terms and has 

wrongfully and illegally refused to provide coverage to which Plaintiff and other members of the 

Practice Income Declaratory Judgment Class are entitled. 
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98. Aspen has denied claims related to COVID-19 on a uniform and class wide basis, 

without individual bases or investigations, such that the Court can render declaratory judgment 

irrespective of whether members of the Class have filed a claim. 

99. An actual case or controversy exists regarding Plaintiff’s and the other Practice 

Income Declaratory Judgment Class members’ rights and Aspen’s obligations under the Policies 

to reimburse them for the full amount of Practice Income losses incurred by Plaintiff and the 

other Practice Income Declaratory Judgment Class members in connection with suspension of 

their practices stemming from the COVID-19 pandemic. 

100. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Practice Income Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Practice Income Declaratory Judgment Class members’ 
Practice Income losses incurred in connection with the Closure Orders and the 
necessary interruption of their practices stemming from the COVID-19 pandemic 
are insured losses under their Policies; and  
 

ii. Aspen is obligated to pay Plaintiff and the other Practice Income Declaratory 
Judgment Class members for the full Valued Daily Limit amount of the Practice 
Income losses incurred and to be incurred in connection with the Closure Orders 
during the period of restoration and the necessary interruption of their practices 
stemming from the COVID-19 pandemic. 

 
COUNT VI 

DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 
(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 

101. Plaintiff Christie Jo Berkseth-Rojas repeats and realleges Paragraphs 1-59 as if 

fully set forth herein. 

102. Plaintiff brings this Count individually and on behalf of the other members of the 

Civil Authority Declaratory Judgment Class. 

103. Plaintiff’s Aspen insurance policy, as well as those of the other Civil Authority 

Declaratory Judgment Class members, are contracts under which Aspen was paid premiums in 
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exchange for its promise to pay Plaintiff’s and the other Civil Authority Declaratory Judgment 

Class members’ losses for claims covered by the Policy. 

104. Plaintiff and the other Civil Authority Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance 

coverage obligations pursuant to the Policies’ clear and unambiguous terms and has wrongfully 

and illegally refused to provide coverage to which Plaintiff and other members of the Civil 

Authority Declaratory Judgment Class members are entitled. 

105. Aspen has denied claims related to COVID-19 on a uniform and class wide basis, 

without individual bases or investigations, such that the Court can render declaratory judgment 

irrespective of whether members of the Class have filed a claim. 

106. An actual case or controversy exists regarding Plaintiff and the other Civil 

Authority Declaratory Judgment Class members’ rights and Aspen’s obligations under the 

Policies to reimburse Plaintiff and the other Civil Authority Declaratory Judgment Class 

members for the full amount of covered Civil Authority losses incurred by Plaintiff and the other 

Civil Authority Declaratory Judgment Class members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

107. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Civil Authority Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Civil Authority Declaratory Judgment Class members’ 
Civil Authority losses incurred in connection with the Closure Orders and the 
necessary interruption of their practices stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 
 

ii. Aspen is obligated to pay Plaintiff and the other Civil Authority Declaratory 
Judgment Class members the full amount of the Civil Authority losses incurred 
and to be incurred in connection with the covered losses related to the Closure 
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Orders and the necessary interruption of their practices stemming from the 
COVID-19 pandemic 

 
COUNT VII 

DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

108. Plaintiff Christie Jo Berkseth-Rojas DDS repeats and realleges Paragraphs 1-59 as 

if fully set forth herein. 

109. Plaintiff brings this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

110. Plaintiff’s Aspen insurance policy, as well as those of the other Extra Expense 

Declaratory Judgment Class members, are contracts under which Aspen was paid premiums in 

exchange for its promise to pay Plaintiff’s and the other Extra Expense Declaratory Judgment 

Class members’ losses for claims covered by the Policy. 

111. Plaintiff and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance 

coverage obligations pursuant to the Policies’ clear and unambiguous terms and has wrongfully 

and illegally refused to provide coverage to which Plaintiff and the other members of the Extra 

Expense Declaratory Judgment Class are entitled.  

112. Aspen has denied claims related to COVID-19 on a uniform and class wide basis, 

without individual bases or investigations, such that the Court can render declaratory judgment 

irrespective of whether members of the Class have filed a claim. 

113. An actual case or controversy exists regarding Plaintiff’s and the other Extra 

Expense Declaratory Judgment Class members’ rights and Aspen’s obligations under the 

Policies to reimburse Plaintiff and the other Extra Expense Declaratory Judgment Class members 
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for the full amount of Extra Expense losses incurred by them in connection with Closure Orders 

and the necessary interruption of their businesses stemming from the COVID-19 pandemic. 

114. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Extra Expense Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Extra Expense Declaratory Judgment Class members’ 
Extra Expense losses incurred in connection with the Closure Orders and the 
necessary interruption of their practices stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 

 
ii. Aspen is obligated to pay Plaintiff and the other Extra Expense Declaratory 

Judgment Class members for the full amount of the Extra Expense losses incurred 
and to be incurred in connection with the covered losses related to the Closure 
Orders during the period of restoration and the necessary interruption of their 
practices stemming from the COVID-19 pandemic.  

 
COUNT VIII 

DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 

115. Plaintiff Christie Jo Berkseth-Rojas repeats and realleges Paragraphs 1-59 as if 

fully set forth herein. 

116. Plaintiff brings this Count individually and on behalf of the other members of the 

Sue and Labor Declaratory Judgment Class. 

117. Plaintiff’s Aspen insurance policy, as well as those of the other Sue and Labor 

Declaratory Judgment Class members, are contracts under which Aspen was paid premiums in 

exchange for its promise to pay Plaintiff’s and the other Sue and Labor Declaratory Judgment 

Class members’ reasonably incurred expenses to protect Covered Property. 

118. Plaintiff and the other Sue and Labor Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Aspen or Aspen is estopped from asserting them, and yet Aspen has abrogated its insurance 

coverage obligations pursuant to the Policies’ clear and unambiguous terms and has wrongfully 
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and illegally refused to provide coverage to which Plaintiff and the other members of the Sue and 

Labor Declaratory Judgment Class are entitled. 

119. Aspen has denied claims related to COVID-19 on a uniform and class wide basis, 

without individual bases or investigations, such that the Court can render declaratory judgment 

irrespective of whether members of the Class have filed a claim. 

120. An actual case or controversy exists regarding Plaintiff’s and the other Sue and 

Labor Declaratory Judgment Class members’ rights and Aspen’s obligations under the Policies 

to reimburse Plaintiff and the other Sue and Labor Declaratory Judgment Class members for the 

full amount Plaintiff and the other members of the Sue and Labor Declaratory Judgment Class 

reasonably incurred to protect Covered Property from further damage by COVID-19. 

121. Pursuant to 28 U.S.C. § 2201, Plaintiff and the other Sue and Labor Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiff’s and the other Sue and Labor Declaratory Judgment Class members’ 
reasonably incurred expenses to protect Covered Property from further damage by 
COVID-19 are insured losses under their Policies; and 

 
ii. Aspen is obligated to pay Plaintiff and the other Sue and Labor Declaratory 

Judgment Class members for the full amount of the expenses they reasonably 
incurred to protect Covered Property from further damage by COVID-19. 

 
VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, individually and on behalf of the other Class members, 

respectfully requests that the Court enter judgment in her favor and against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiff as Class representative, and appointing Plaintiff’s undersigned attorneys as 

Counsel for the Classes;  

b. Entering judgment on Counts I-IV in favor of Plaintiff and the members of the 

Practice Income Breach Class, the Civil Authority Breach Class, the Extra Expense Breach 
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Class, and the Sue and Labor Breach Class; and awarding damages for breach of contract in an 

amount to be determined at trial; 

c. Entering declaratory judgments on Counts V-VIII in favor of Plaintiff and the 

members of the Practice Income Declaratory Judgment Class, the Civil Authority Declaratory 

Judgment Class, the Extra Expense Declaratory Judgment Class, and the Sue and Labor 

Declaratory Judgment Class as follows; 

i. Practice Income, Civil Authority, Extra Expense, and Sue and Labor losses 
incurred in connection with the Closure Orders and the necessary interruption 
of their businesses stemming from the COVID-19 pandemic are insured losses 
under their Policies; and 
 

ii. Aspen is obligated to pay for the full amount of the Practice Income (subject 
to the Valued Daily Limit), Civil Authority, Extra Expense, and Sue and 
Labor losses incurred and to be incurred related to COVID-19, the Closure 
Orders and the necessary interruption of their practices stemming from the 
COVID-19 pandemic;  

 
d. Ordering Defendant to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

VIII. JURY DEMAND 

Plaintiff hereby demands a trial by jury on all claims so triable.  

Dated:  April 17, 2020  
 
 

Signatures on following page 
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       Respectfully submitted, 
 
 

/s/ W. Mark Lanier    
W. Mark Lanier 
Texas Bar No. 11934600 
Ralph D. McBride 
Texas Bar No. 13332400 
Alex J. Brown 
Texas Bar No. 24026964 

       THE LANIER LAW FIRM, P.C. 
       10940 West Sam Houston Parkway North 
       Suite 100 
       Houston, Texas  77064 
       Telephone:  713-659-5200 
       WML@lanierlawfirm.com    
       skip.mcbride@lanierlawfirm.com  

alex.brown@lanierlawfirm.com 
  
 
Adam J. Levitt* 
Amy E. Keller* 
Daniel R. Ferri* 
Mark Hamill* 
Laura E. Reasons* 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 

       alevitt@dicellolevitt.com  
       akeller@dicellolevitt.com    

dferri@dicellolevitt.com  
       mhamill@dicellolevitt.com   
       lreasons@dicellolevitt.com  
 

Mark A. DiCello*  
Kenneth P. Abbarno*  

       Mark Abramowitz* 
       DICELLO LEVITT GUTZLER LLC 
       7556 Mentor Avenue 
       Mentor, Ohio  44060 
       Telephone:  440-953-8888 

madicello@dicellolevitt.com  
kabbarno@dicellolevitt.com  

       mabramowitz@dicellolevitt.com  
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Timothy W. Burns* 
Jeff J. Bowen*  
Jesse J. Bair* 
Freya K. Bowen* 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin 53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com  
jbowen@bbblawllp.com  
jbair@bbblawllp.com  
fbowen@bbblawllp.com  
 
Douglas Daniels* 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 

  

Counsel for Plaintiff 
and the Proposed Classes 

 
 
* Applications for admission pro hac vice to be filed 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 
 
RISING DOUGH, INC. (d/b/a MADISON 
SOURDOUGH), WILLY MCCOYS OF 
ALBERTVILLE LLC, WILLY MCCOYS OF 
ANDOVER LLC, WILLY MCCOYS OF 
CHASKA LLC, WILLY MCCOYS OF 
SHAKOPEE LLC, and WHISKEY JACKS 
OF RAMSEY LLC (d/b/a WILLY MCCOYS 
RAMSEY), individually and on behalf of all 
others similarly situated, 
 

Plaintiffs, 
 
v. 
 

SOCIETY INSURANCE,  
 

Defendant.     
 

 
 
 
 
 

Civil Action No. ____________ 
 
 
JURY TRIAL DEMANDED 

 
 

CLASS ACTION COMPLAINT 
 

Plaintiffs Rising Dough, Inc. (d/b/a Madison Sourdough) (“Madison Sourdough”) and 

Willy McCoys of Albertville LLC, Willy McCoys of Andover LLC, Willy McCoys of Chaska 

LLC, Willy McCoys of Shakopee LLC (d/b/a McCoys Copper Pint), and Whiskey Jacks of 

Ramsey, LLC (d/b/a Willy McCoys Ramsey) (collectively “Willy McCoys”), individually and on 

behalf of the other members of the below-defined nationwide classes (collectively, the “Class”), 

bring this class action against Defendant Society Insurance, and in support thereof state the 

following: 

I.  NATURE OF THE ACTION 

1. Plaintiff Madison Sourdough operates a mill, bakery, café and patisserie in Madison 

Wisconsin.  Until the business interruption detailed herein, Madison Sourdough produced breads 

and pastries 360 days of the year, supplying not only its café with unique breads and pastries, but 
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also distributing the freshest bakery products to Madison’s finest restaurants, grocery stores, and 

coffee shops.  Madison Sourdough began its days early so its customers across the city could 

experience this culinary craft at its best.  Madison Sourdough specializes in naturally leavened, i.e. 

sourdough, breads using Wisconsin grown wheat, rye, and corn.  Its special, yeast-leavened 

breakfast pastries are called Viennoiserie and are based on classic French techniques.   Madison 

Sourdough laminates all of its Viennoiserie with premium Wisconsin butter and enriches its 

doughs with local eggs and milk.  Its café, which seats approximately 80 people, serves lunch and 

breakfast throughout the week, employing chefs, servers, and dishwashers.  

2. Plaintiffs Willy McCoys is a 1920’s prohibition-themed group of taverns for the 

“everyday Joes” with seven locations throughout the Twin Cities metropolitan region of 

Minnesota, including Albertville, Andover, Shakopee, Ramsey, Champlin, Chaska, and 

Bloomington, Minnesota.1 Willy McCoys also provides event services, including on-site event 

spaces for banquets and other community events, as well as off-site catering.  As an established 

neighborhood restaurant and bar for patrons in the local community, Willy McCoys has earned a 

positive reputation in the Twin Cities metro region for providing consistent, quality food and 

services.  Based upon this reputation, Willy McCoys has developed a steady and profitable client 

base, and strives to maintain its reputation and the services it provides to the community and its 

patrons.  

3. To protect their businesses in the event that they suddenly had to suspend operations 

for reasons outside of their control, or in order to prevent further property damage, Plaintiffs 

purchased insurance coverage from Society Insurance, including special property coverage, as set 

 
1 The Champlin and Bloomington locations did not have insurance policies with Society Insurance, 
and therefore, have not been named as parties to this suit.  
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forth in Society Insurance’s Businessowner’s Special Property Coverage Form (Form TBP2 05-

15) (“Special Property Coverage Form”).  

4. Society Insurance’s Special Property Coverage Form provides “Business Income” 

coverage, which promises to pay for loss due to the necessary suspension of operations following 

damage to property. 

5. Society Insurance’s Special Property Coverage Form also provides “Civil 

Authority” coverage, which promises to pay for loss caused by the action of a civil authority that 

prohibits access to the insured premises. 

6. Society Insurance’s Special Property Coverage Form provides additional 

“Contamination” coverage that pays for the actual loss of business income and extra expense 

caused by “‘Contamination’ that results in an action by a public health or other governmental 

authority that prohibits access to the described premises or production of your product.” The policy 

broadly defines a covered loss due to “Contamination” as occurring in a variety of circumstances, 

including an action by a public health or other governmental authority that prohibits access to the 

described premises and adverse “publicity” resulting from the discovery or suspicion of 

“Contamination.”  The Special Property Coverage Form defines “Contamination” as “a defect, 

deficiency, inadequacy or dangerous condition in your products, merchandise or premises.”  

7. Society Insurance’s Special Property Coverage Form also provides “Extra 

Expense” coverage, which promises to pay the expense incurred to minimize the suspension of 

business and to continue operations. 

8. Society Insurance’s Special Property Coverage Form, under a section entitled 

“Duties in the Event of Loss or Damage” mandates that Society’s insured “must see that the 

following are done in the event of loss or damage to Covered Property . . . [t]ake all reasonable 
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steps to protect the Covered Property from further damage and keep a record of your expenses 

necessary to protect the Covered Property, for consideration in the settlement of the claim.”   

9. Unlike many policies that provide Business Income (also referred to as “business 

interruption”) coverage, Society Insurance’s Special Property Coverage Form does not include, 

and is not subject to, any exclusion for losses caused by viruses or communicable diseases.   

10. Plaintiffs Willy McCoys were forced to suspend or reduce business at their Willy 

McCoys taverns due to COVID-19 (a.k.a. the “coronavirus” or “SARS-CoV-2”) and the resultant 

Executive Orders issued by the Governor of Minnesota mandating the closure of businesses like 

Willy McCoys taverns for on-site services, as well as in order to take necessary steps to prevent 

further damage and minimize the suspension of business and continue operations.   

11. Plaintiff Madison Sourdough was, likewise, forced to suspend or reduce business 

due to COVID-19 and the resultant Executive Orders by the Governor of Wisconsin requiring the 

closure of businesses like Madison Sourdough, as well as in order to take necessary steps to prevent 

further damage and minimize the suspension of business and continue operations.   

12. Upon information and belief, Society Insurance has, on a widescale and uniform 

basis, refused to pay its insureds under its Business Income, Civil Authority, Contamination, Extra 

Expense, and Sue and Labor coverages for losses suffered due to COVID-19, any executive orders 

by civil authorities that have required the necessary suspension of business, and any efforts to 

prevent further property damage or to minimize the suspension of business and continue 

operations.  Indeed, Society Insurance has denied Plaintiffs Willy McCoys’ claims under its 

Society Insurance policy. 

II. JURISDICTION AND VENUE 

13. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 because 

Plaintiffs Willy McCoys and Defendant are citizens of different states, and because (a) the Class 
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consists of at least 100 members, (b) the amount in controversy exceeds $5,000,000 exclusive of 

interest and costs, and (c) no relevant exceptions apply to this claim.  

14. Venue is proper in this District under 28 U.S.C. § 1391 because Defendant resides 

in this district and a substantial portion of the acts and conduct giving rise to the claims occurred 

within the District.  

III. THE PARTIES 

Plaintiffs 

15. Madison Sourdough is a Wisconsin corporation, with its principal place of business 

in Madison, Wisconsin.  Madison Sourdough owns and operates a mill, bakery, café, and 

patisserie, all of which are located in Madison, Wisconsin 

16. Willy McCoys of Albertville LLC (“Willy McCoys Albertville”) is a Minnesota 

limited liability company, with its principal place of business in Albertville, Minnesota.  Willy 

McCoys Albertville owns and operates a restaurant and bar, Willy McCoys, which is located in 

Albertville, Minnesota.   

17. Willy McCoys of Andover LLC (“Willy McCoys Andover”) is a Minnesota limited 

liability company, with its principal place of business in Andover, Minnesota.  Willy McCoys 

Andover owns and operates a restaurant and bar, Willy McCoys, which is located in Andover, 

Minnesota.   

18. Willy McCoys of Chaska LLC (“Willy McCoys Chaska”) is a Minnesota limited 

liability company, with its principal place of business in Chaska, Minnesota. Willy McCoys 

Chaska owns and operates a restaurant and bar, Willy McCoys Chaska, which is located in Chaska, 

Minnesota. 

19. Willy McCoys of Shakopee LLC (d/b/a McCoys Copper Pint) (“McCoys 

Shakopee”) is a Minnesota limited liability company, with its principal place of business in 
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Shakopee, Minnesota.  Willy McCoys Shakopee owns and operates a restaurant and bar, McCoys 

Copper Pint, which is located in Shakopee, Minnesota.   

20. Whiskey Jacks of Ramsey, LLC (d/b/a Willy McCoys Ramsey) (“Willy McCoys 

Ramsey”) is a Minnesota limited liability company, with its principal place of business in Ramsey, 

Minnesota. Willy McCoys Ramsey owns and operates a restaurant and bar, Willy McCoys 

Ramsey, which is located in Ramsey, Minnesota. 

Defendant 

21. Society Insurance is a mutual insurance company organized under the laws of the 

State of Wisconsin, with its principal place of business in Fond du Lac, Wisconsin.  It is authorized 

to write, sell, and issue insurance policies providing property and business income coverage in 

Wisconsin and Minnesota.  At all times material hereto, Society Insurance conducted and 

transacted business through the selling and issuing of insurance policies within Wisconsin and 

Minnesota, including, but not limited to, selling and issuing property coverage to Madison 

Sourdough and Willy McCoys. 

IV. FACTUAL BACKGROUND 

A. The Special Property Coverage Form Protecting Willy McCoys and Madison Sourdough  

22. In return for the payment of a premium, Society Insurance issued Policy No. 

TRM54814711 to Madison Sourdough for a policy period of January 1, 2020 to January 1, 2021, 

including a Businessowners Special Property Coverage Form.  Policy No. TRM54814711 is 

attached hereto as Exhibit A.  Madison Sourdough has performed all of its obligations under Policy 

No. TRM54814711, including the payment of premiums.  The Covered Property, with respect to 

the Special Property Coverage Form, is the Madison Sourdough bakery at 916 Williamson Street, 

Madison, Wisconsin.   
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23. In return for the payment of a premium, Society Insurance issued Policy No. 

BP19022033-0 to Willy McCoys Albertville for a policy period of August 1, 2019 to August 1, 

2020, including a Businessowners Special Property Coverage Form.  Policy No. BP19022033-0 is 

attached hereto as Exhibit B.  Willy McCoys Albertville has performed all of its obligations under 

Policy No. BP19022033-0, including the payment of premiums.  The Covered Property, with 

respect to the Special Property Coverage Form, is the Willy McCoys tavern at 5651 La Centre 

Avenue, Albertville, Minnesota.  

24. In return for the payment of a premium, Society Insurance issued Policy No. 

BP19013654-0 to Willy McCoys Andover for a policy period of June 15, 2019 to June 15, 2020, 

including a Businessowners Special Property Coverage Form.  Policy No. BP19013654-0 is 

attached hereto as Exhibit C.  Willy McCoys Andover has performed all of its obligations under 

Policy No. BP19013654-0, including the payment of premiums.  The Covered Property, with 

respect to the Special Property Coverage Form, is the Willy McCoys tavern at 13655 Martin Street 

NW, Andover, Minnesota. 

25. In return for the payment of a premium, Society Insurance issued Policy No. 

BP19022056-0 to Willy McCoys Chaska for a policy period of August 1, 2019 to August 1, 2020, 

including a Businessowners Special Property Coverage Form.  Policy No. BP19022056-0 is 

attached hereto as Exhibit D. Willy McCoys Chaska has performed all of its obligations under 

Policy No. BP19022056-0, including the payment of premiums.  The Covered Property, with 

respect to the Special Property Coverage Form, is the Willy McCoys Chaska tavern at 320 Pioneer 

Trail, Chaska, Minnesota.  

26. In return for the payment of a premium, Society Insurance issued Policy No. 

BP19019803-0 to Willy McCoys Shakopee for a policy period of June 1, 2019 to June 1, 2020, 

including a Businessowners Special Property Coverage Form.  Policy No. BP19019803-0 is 
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attached hereto as Exhibit E.  Willy McCoys Shakopee has performed all of its obligations under 

Policy No. BP19019803-0, including the payment of premiums.  The Covered Property, with 

respect to the Special Property Coverage Form, is the McCoys Copper Pint tavern at 1710 

Crossings Boulevard, Shakopee, Minnesota.  

27. In return for the payment of a premium, Society Insurance issued Policy No. 

BP19022048-0 to Willy McCoys Ramsey for a policy period of August 15, 2019 to August 15, 

2020, including a Businessowners Special Property Coverage Form.  Policy No. BP19022048-0 is 

attached hereto as Exhibit F.  Willy McCoys Ramsey has performed all of its obligations under 

Policy No. BP19022048-0, including the payment of premiums.  The Covered Property, with 

respect to the Special Property Coverage Form, is the Willy McCoys Ramsey tavern at 6415 

Highway 10 NW, Suite 100, Ramsey, Minnesota.  

28. Each Plaintiff’s Special Property Coverage Form, included within the policies 

attached as Exhibits A-F, includes identical Business Income, Civil Authority, Contamination, 

Extra Expense, and Sue and Labor coverages. 

29. In many parts of the world, property insurance is sold on a specific peril basis.  Such 

policies cover a risk of loss if that risk of loss is specifically listed (e.g., hurricane, earthquake, 

H1N1, etc.).  Most property policies sold in the United States, however, including those sold by 

Society Insurance, are all-risk property damage policies.  These types of policies cover all risks of 

loss except for risks that are expressly and specifically excluded.  In the Special Property Coverage 

Form provided to Plaintiffs Willy McCoys and Madison Sourdough, under the heading “Covered 

Causes of Loss,” Society Insurance agreed to “pay for direct physical loss or damage to Covered 

Property” “unless the loss is excluded or limited by” the Special Property Coverage Form.   

30. In the Special Property Coverage Form, Society Insurance did not exclude or limit 

coverage for losses from viruses. 
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31. Losses due to COVID-19 are a Covered Cause of Loss under the Society Insurance 

policies with the Special Property Coverage Form.   

32. In the Special Property Coverage Form, Society Insurance agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary suspension of its 

operations during the “period of restoration” caused by direct physical loss or damage. A “partial 

slowdown or complete cessation” of business activities at the Covered Property is a “suspension” 

under the policy, for which Society Insurance agreed to pay for loss of Business Income during 

the “period of restoration” “that occurs within 12 consecutive months after the date of direct 

physical loss or damage.”  

33. “Business Income” means net income (or loss) before tax that Plaintiffs would have 

earned “if no physical loss or damage had occurred.” 

34. The presence of virus or disease can constitute physical damage to property, as the 

insurance industry has recognized since at least 2006.  When preparing so-called “virus” 

exclusions to be placed in some policies, but not others, the insurance industry drafting arm, ISO, 

circulated a statement to state insurance regulators that included the following: 

Disease-causing agents may render a product impure (change its quality or 
substance), or enable the spread of disease by their presence on interior building 
surfaces or the surfaces of personal property.  When disease-causing viral or 
bacterial contamination occurs, potential claims involve the cost of replacement of 
property (for example, the milk), cost of decontamination (for example, interior 
building surfaces), and business interruption (time element) losses.  Although 
building and personal property could arguably become contaminated (often 
temporarily) by such viruses and bacteria, the nature of the property itself would 
have a bearing on whether there is actual property damage. An allegation of 
property damage may be a point of disagreement in a particular case. 
 

35. In the Special Property Coverage Form, Society Insurance also agreed to pay 

necessary Extra Expense that its insureds incur during the “period of restoration” that the insureds 
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would not have incurred if there had been no direct physical loss or damage to the Covered 

Property. 

36. “Extra Expense” means expenses “to avoid or minimize the suspension of business 

and to continue ‘operations,’” and to repair or replace property.   

37. Society Insurance also agreed to “pay for the actual loss of Business Income” that 

Plaintiffs sustain “and any Extra Expense caused by action of civil authority that prohibits access 

to” the Covered Property when a Covered Cause of Loss causes damage to property other than the 

Covered Property and the civil authority prohibits access to the property and its surrounding area 

and takes such action “in response to dangerous physical conditions.”   

38. Society Insurance’s Special Property Coverage Form provides “Contamination” 

coverage that pays for the actual loss of Business Income and Extra Expense caused by 

“‘Contamination’ that results in an action by a public health or other governmental authority that 

prohibits access to the described premises or production of your product.” The Special Property 

Coverage Form broadly defines a covered loss due to “Contamination” as occurring in a variety 

of circumstances, including the following: (a) “Contamination” that results in an action by a public 

health or other governmental authority that prohibits access to the described premises or 

production of your product; (b) a “Contamination threat”, or (c) “publicity” resulting from the 

discovery or suspicion of “Contamination.”  The Special Property Coverage Form defines 

“Contamination” as “a defect, deficiency, inadequacy or dangerous condition in your products, 

merchandise or premises.”  

39. Society Insurance’s Special Property Coverage Form, under a section entitled 

“Duties in the Event of Loss or Damage” mandates that Society’s insured “must see that the 

following are done in the event of loss or damage to Covered Property . . . [t]ake all reasonable 

steps to protect the Covered Property from further damage and keep a record of your expenses 
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necessary to protect the Covered Property, for consideration in the settlement of the claim.”  This 

type of coverage has historically been known as “sue and labor” coverage or a “sue and labor” 

provision, and property policies have long provided coverage for these types of expenses. 

40. Losses caused by COVID-19 and the related orders issued by local, state, and 

federal authorities triggered the Business Income, Extra Expense, Civil Authority, Contamination, 

and Sue and Labor provisions of the Society Insurance policy.   

B. The Covered Cause of Loss 

41. The presence of COVID-19 has caused civil authorities throughout the country to 

issue orders requiring the suspension of business at a wide range of establishments, including civil 

authorities with jurisdiction over Plaintiffs’ businesses (the “Closure Orders”). 

1. The Minnesota Closure Orders 

42. On March 13, 2020, Minnesota Governor Tim Walz issued Emergency Executive 

Order 20-01, “Declaring a Peacetime Emergency and Coordinating Minnesota’s Strategy to 

Protect Minnesotans from COVID-19.”  Governor Walz encouraged individual Minnesotans to 

continue “their individual prevention efforts such as staying home when feeling sick, frequently 

washing their hands, and monitoring information about COVID-19.”   

43. On March 16, 2020, Governor Walz issued Emergency Executive Order 20-04, 

ordering closure of restaurants for on-premises consumption, bars, taverns, and a variety of other 

public accommodations.    

44. The purpose of Executive Order 20-04 was to slow the spread of the COVID-19 

pandemic in public accommodations in which Minnesotans congregate that “pose a threat to public 

health by providing environments for the spread of COVID-19.”  This order expressly prohibited 

the public from entering, using, or occupying “restaurants” “and other places of public 

accommodation offering food or beverage for on-premises consumption.”  
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45. Executive Order 20-04 made it a crime, punishable by up to 90 days in jail and/or 

$1,000.00 fine, to violate the Order and enter, use, or occupy a restaurant or bar, such as Willy 

McCoys. 

46. Pursuant to Executive Order 20-04, all restaurants, bars, and places of public 

accommodation were prohibited from opening to the public for on-site consumption and were to 

remain closed from March 17, 2020 through March 27, 2020.  

47. On March 25, 2020, Governor Walz issued Emergency Executive Order 20-18 

extending the mandatory closure of restaurants, bars, and places of public accommodation to the 

public and on-site consumption to May 1, 2020 and further ordering that all mandates set forth in 

Executive Order 20-04 shall remain in effect until that date.   

48. On March 25, 2020, Governor Walz also issued Emergency Executive Order 20-

20, in which he ordered “all persons currently living within the State of Minnesota … to stay at 

home or in their place of residence” except for certain exempted essential activities and work, 

effective at 11:59 pm on March 27, 2020, and continuing through 5:00 pm on April 10, 2020 (a.k.a. 

Minnesota’s Shelter-in-Place Order).   

49. The purpose of Executive Order 20-20 was to slow the spread of the COVID-19 

pandemic.  In Executive Order 20-20, the Governor also declared that the “restrictions on 

restaurants, bars, and other places of public accommodation adopted in Executive Orders 20-04 

and 20-18 remain in effect.”   

50. Executive Order 20-20 provides that a violation of the Shelter-in-Place Order is 

punishable by up to 90 days in jail and/or a fine not to exceed $1,000.00.  

51. On April 8, 2020, Governor Walz issued Emergency Executive Order 20-33, in 

which he extended the Shelter-in-Place Order to 11:59 p.m. on May 3, 2020.   
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52. The purpose of Executive Order 20-33 was to continue Minnesota’s measures to 

slow the spread of the COVID-19 pandemic.   

2. The Wisconsin Closure Orders 

53. On March 12, 2020, Wisconsin Governor Tony Evers issued Executive Order 72, 

“Declaring a Health Emergency in Response to the COVID-19 Coronavirus.”  In the 

accompanying press release, Governor Evers reminded people of simple steps to avoid getting 

sick, including frequent hand washing, covering coughs and sneezes, and staying home when sick. 

54. On March 16, 2020, Governor Evers issued Emergency Order 4, effective at 

12:01 am on March 17, 2020, ordering “a statewide moratorium on mass gatherings of 50 people 

or more to mitigate the spread of COVID-19.”  Restaurants and bars were limited to “50 percent 

of seating capacity or 50 total people, whichever is less,” and were required to maintain “distancing 

of 6 feet between tables, booths, bar stools, and ordering counters.” 

55. On March 17, 2020, Governor Evers issued Emergency Order 5, effective at 

5:00 pm on March 17, 2020, prohibiting gatherings of “10 or more people in a single room or 

single confined space at the same time.”  Restaurants were allowed to “remain open for take-out 

or delivery service only,” and were required to “preserve social distancing of six feet between 

customers during pick up.”   

56. On March 20, 2020, Governor Evers issued Emergency Order 8, “Updated Mass 

Gathering Ban,” further detailing the limit on bars and restaurants to take-out and delivery (with 

no delivery of alcoholic beverages to retail customers unless they paid in person). 

57. On March 24, 2020, Governor Evers issued Emergency Order 12, a “Safer At Home 

Order.”  Governor Evers stated: “Despite prior emergency orders banning mass gatherings, the 

rates of infection continue to drastically increase, necessitating additional measures to slow the 

rate of infection and save lives.”  All individuals present within the state were ordered “to stay at 
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home or their place of residence,” with certain exceptions.  Bars and restaurants remained limited 

to take-out and delivery (with no delivery of alcoholic beverages to retail customers).   

58. Executive Order 12 provides that a violation of the Order is punishable by up to 30 

days in jail and/or a fine not to exceed $250.00.  

3. The Impact of COVID-19 and the Closure Orders 

59. The presence of COVID-19 caused “direct physical loss of or damage to” each 

“Covered Property” under the Plaintiffs’ policies, and the policies of the other Class members, by 

denying use of and damaging the Covered Property, and by causing a necessary suspension of 

operations during a period of restoration.   

60. The Closure Orders, including the issuance of Minnesota Emergency Executive 

Order Nos. 20-04, 20-18, 20-20 and 20-33 and Wisconsin Executive Orders 4, 5, 8 and 12, 

prohibited access to Plaintiffs and the other Class members’ Covered Property, and the area 

immediately surrounding Covered Property, in response to dangerous physical conditions resulting 

from a Covered Cause of Loss.   

61. As a result of the presence of COVID-19 and the Closure Orders, Plaintiffs and the 

other Class members lost Business Income and incurred Extra Expense.   

62. On or about March 17, 2020, Willy McCoys submitted claims for each of its 

locations named herein to Society Insurance under each location’s respective policy.   

63. On March 26, 2020, Society Insurance denied Willy McCoys’ claims.  Society 

denied that COVID-19 was a Covered Cause of Loss but did not identify any exclusion from 

coverage.  

64. Indeed, Society Insurance has, on a widescale basis with many if not all of its 

insureds, refused to provide Business Income, Extra Expense, Civil Authority, Contamination or 
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Sue and Labor coverage due to COVID-19 and the resultant executive orders by civil authorities 

that have required the suspension of business.    

V. CLASS ACTION ALLEGATIONS 

65. Plaintiffs bring this action pursuant to Rules 23(a), 23(b)(1), 23(b)(2), 23(b)(3), and 

23(c)(4) of the Federal Rules of Civil Procedure, individually and on behalf of all others similarly 

situated. 

66. Plaintiffs Willy McCoys seek to represent nationwide classes defined as: 

 All persons and entities that: (a) had Business Income coverage 
under a property insurance policy issued by Society Insurance; (b) 
suffered a suspension of business related to COVID-19, at the 
premises covered by their Society Insurance property insurance 
policy; (c) made a claim under their property insurance policy issued 
by Society Insurance; and (d) were denied Business Income 
coverage by Society Insurance for the suspension of business 
resulting from the presence or threat of COVID-19 (the “Business 
Income Breach Class”). 

 
 All persons and entities that: (a) had Civil Authority coverage under 

a property insurance policy issued by Society Insurance; (b) suffered  
loss of Business Income and/or Extra Expense caused by action of a 
civil authority; (c) made a claim under their property insurance 
policy issued by Society Insurance; and (d) were denied Civil 
Authority coverage by Society Insurance for the loss of Business 
Income and/or Extra Expense caused by a Closure Order (the “Civil 
Authority Breach Class”). 

 
 All persons and entities that: (a) had Extra Expense coverage under 

a property insurance policy issued by Society Insurance; (b) sought 
to minimize the suspension of business in connection with COVID-
19 at the premises covered by their Society Insurance property 
insurance policy; (c) made a claim under their property insurance 
policy issued by Society Insurance; and (d) were denied Extra 
Expense coverage by Society Insurance despite their efforts to 
minimize the suspension of business caused by COVID-19 (the 
“Extra Expense Breach Class”).  

 
 All persons and entities that: (a) had Contamination coverage under 

a property insurance policy issued by Society Insurance; (b) suffered  
a suspension of business, caused by COVID-19, at the premises 
covered by their Society Insurance property insurance policy; (c) 
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made a claim under their property insurance policy issued by 
Society Insurance; and (d) were denied Contamination coverage by 
Society Insurance for the suspension of business caused by COVID-
19 (the “Contamination Breach Class”).  

 
 All persons and entities that: (a) had a Sue and Labor provision 

under a property insurance policy issued by Society Insurance; (b) 
sought to prevent property damage caused by COVID-19 by 
suspending or reducing business operations, at the premises covered 
by their Society Insurance property insurance policy; (c) made a 
claim under their property insurance policy issued by Society 
Insurance; and (d) were denied Sue and Labor coverage by Society 
Insurance in connection with the suspension of business caused by 
COVID-19 (the “Sue and Labor Breach Class”). 

67. Plaintiffs Willy McCoys and Madison Sourdough also seek to represent nationwide 

classes defined as: 

 All persons and entities with Business Income coverage under a 
property insurance policy issued by Society Insurance that suffered 
a suspension of business due to COVID-19 at the premises covered 
by the business income coverage (the “Business Income Declaratory 
Judgment Class”). 

 
 All persons and entities with Civil Authority coverage under a 

property insurance policy issued by Society Insurance that suffered 
loss of Business Income and/or Extra Expense caused by a Closure 
Order (the “Civil Authority Declaratory Judgment Class”). 

 
 All persons and entities with Extra Expense coverage under a 

property insurance policy issued by Society Insurance that sought to 
minimize the suspension of business in connection with COVID-19 
at the premises covered by their Society Insurance property 
insurance policy (the “Extra Expense Declaratory Judgment Class”). 

 
 All persons and entities with Contamination coverage under a 

property insurance policy issued by Society Insurance that suffered 
a suspension of business, caused by COVID-19, at the premises 
covered by their Society Insurance property insurance policy (the 
“Contamination Declaratory Judgment Class”).  

 
 All persons and entities with a Sue and Labor provision under a 

property insurance policy issued by Society Insurance that sought to 
prevent property damage caused by COVID-19 by suspending or 
reducing business operations, at the premises covered by their 
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Society Insurance property insurance policy (the “Sue and Labor 
Declaratory Judgment Class”). 

68. Excluded from each defined Class is Defendant and any of its members, affiliates, 

parents, subsidiaries, officers, directors, employees, successors, or assigns; governmental entities; 

and the Court staff assigned to this case and their immediate family members.  Plaintiffs reserve 

the right to modify or amend each of the Class definitions, as appropriate, during the course of this 

litigation. 

69. This action has been brought and may properly be maintained on behalf of each 

Class proposed herein under the criteria of Rule 23 of the Federal Rules of Civil Procedure. 

70. Numerosity—Federal Rule of Civil Procedure 23(a)(1).  The members of each 

defined Class are so numerous that individual joinder of all Class members is impracticable.  While 

Plaintiffs are informed and believe that there are thousands of members of each Class, the precise 

number of Class members is unknown to Plaintiffs but may be ascertained from Defendant’s books 

and records.  Class members may be notified of the pendency of this action by recognized, Court-

approved notice dissemination methods, which may include U.S. Mail, electronic mail, internet 

postings, and/or published notice.  

71. Commonality and Predominance—Federal Rule of Civil Procedure 23(a)(2) 

and 23(b)(3).  This action involves common questions of law and fact, which predominate over 

any questions affecting only individual Class members, including, without limitation: 

a. Society Insurance issued all-risk policies to the members of the Class in exchange 

for payment of premiums by the Class members; 

b. whether the Class suffered a covered loss based on the common policies issued to 

members of the Class; 

c. whether Society Insurance wrongfully denied all claims based on COVID-19;  
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d. whether Society Insurance’s Business Income coverage applies to a suspension of 

business caused by COVID-19; 

e. whether Society Insurance’s Civil Authority coverage applies to a loss of 

Business Income caused by the orders of state governors requiring the suspension 

of business as a result of COVID-19;  

f. whether Society Insurance’s Extra Expense coverage applies to efforts to 

minimize a loss caused by COVID-19; 

g. whether Society Insurance’s Contamination coverage applies to a loss of Business 

Income and Extra Expense as a result of COVID-19;  

h. whether Society Insurance’s Sue and Labor provision applies to require Society 

Insurance to pay for efforts to reduce damage caused by COVID-19; 

i. whether Society Insurance has breached its contracts of insurance through a 

blanket denial of all claims based on business interruption, income loss or 

closures related to COVID-19 and the related closures; and 

j. whether Plaintiffs and the Class are entitled to an award of reasonable attorney 

fees, interest and costs. 

72. Typicality—Federal Rule of Civil Procedure 23(a)(3).  Plaintiffs’ claims are 

typical of the other Class members’ claims because Plaintiffs and the other Class members are all 

similarly affected by Defendant’s refusal to pay under its Business Income, Civil Authority 

Contamination, Extra Expense, and Sue and Labor coverages.  Plaintiffs’ claims are based upon 

the same legal theories as those of the other Class members.  Plaintiffs and the other Class members 

sustained damages as a direct and proximate result of the same wrongful practices in which 

Defendant engaged.   
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73. Adequacy of Representation—Federal Rule of Civil Procedure 23(a)(4). 

Plaintiffs are adequate Class representatives because their interests do not conflict with the 

interests of the other Class members who they seek to represent, Plaintiffs have retained counsel 

competent and experienced in complex class action litigation, including successfully litigating 

class action cases similar to this one, where insurers breached contracts with insureds by failing to 

pay the amounts owed under their policies, and Plaintiffs intend to prosecute this action vigorously.  

The interests of the above-defined Classes will be fairly and adequately protected by Plaintiffs and 

their counsel.  

74. Inconsistent or Varying Adjudications and the Risk of Impediments to Other 

Class Members’ Interests—Federal Rule of Civil Procedure 23(b)(1).  Plaintiffs seek class-

wide adjudication as to the interpretation, and resultant scope, of Defendant’s Business Income, 

Civil Authority, Contamination, Extra Expense, and Sue and Labor coverages.  The prosecution 

of separate actions by individual members of the Classes would create an immediate risk of 

inconsistent or varying adjudications that would establish incompatible standards of conduct for 

the Defendant.  Moreover, the adjudications sought by Plaintiffs could, as a practical matter, 

substantially impair or impede the ability of other Class members, who are not parties to this action, 

to protect their interests. 

75. Declaratory and Injunctive Relief—Federal Rule of Civil Procedure 23(b)(2).  

Defendant acted or refused to act on grounds generally applicable to Plaintiffs and the other Class 

members, thereby making appropriate final injunctive relief and declaratory relief, as described 

below, with respect to the Class members. 

76. Superiority—Federal Rule of Civil Procedure 23(b)(3).  A class action is 

superior to any other available means for the fair and efficient adjudication of this controversy, 

and no unusual difficulties are likely to be encountered in the management of this class action.  
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Individualized litigation creates a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and the court system.  By contrast, the class action 

device presents far fewer management difficulties, and provides the benefits of single adjudication, 

economy of scale, and comprehensive supervision by a single court. 

VI. CLAIMS FOR RELIEF 

COUNT I 
BREACH OF CONTRACT -- BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Breach Class) 

77. Plaintiffs Willy McCoys (“Plaintiffs” for the purpose of this claim) repeat and 

reallege Paragraphs 1-76 as if fully set forth herein. 

78. Plaintiffs bring this Count individually and on behalf of the other members of the 

Business Income Breach Class. 

79. Plaintiffs’ Society Insurance policies, as well as those of the other Business Income 

Breach Class members, are contracts under which Society Insurance was paid premiums in 

exchange for its promise to pay Plaintiffs and the other Business Income Breach Class members’ 

losses for claims covered by the policy. 

80. In the Special Property Coverage Form, Society Insurance agreed to pay for its 

insureds’ actual loss of Business Income sustained due to the necessary suspension of its 

operations during the “period of restoration.”   

81. A “partial slowdown or complete cessation” of business activities at the Covered 

Property is a “suspension” under the policy, for which Society Insurance agreed to pay for loss of 

Business Income during the “period of restoration” “that occurs within 12 consecutive months 

after the date of direct physical loss or damage.” 
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82. “Business Income” means net income (or loss) before tax that Plaintiffs and the 

other Business Income Breach Class members would have earned “if no physical loss or damage 

had occurred.” 

83. COVID-19 caused direct physical loss and damage to Plaintiffs’ and the other 

Business Income Breach Class members’ Covered Properties, requiring suspension of operations 

at the Covered Properties.  Losses caused by COVID-19 thus triggered the Business Income 

provision of Plaintiffs and the other Business Income Breach Class members’ Society Insurance 

policies.   

84. Plaintiffs and the other Business Income Breach Class members have complied 

with all applicable provisions of their policies and/or those provisions have been waived by Society 

Insurance or Society Insurance is estopped from asserting them, and yet Society Insurance has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

85. By denying coverage for any Business Income losses incurred by Plaintiffs and the 

other Business Income Breach Class members in connection with the COVID-19 pandemic, 

Society Insurance has breached its coverage obligations under the Policies. 

86. As a result of Society Insurance’s breaches of the Policies, Plaintiffs and the other 

Business Income Breach Class members have sustained substantial damages for which Society 

Insurance is liable, in an amount to be established at trial. 

COUNT II 
BREACH OF CONTRACT – CIVIL AUTHORITY COVERAGE 

(Claim Brought on Behalf of the Civil Authority Breach Class) 

87. Plaintiffs Willy McCoys (“Plaintiffs” for the purpose of this claim) repeat and 

reallege Paragraphs 1-76 as if fully set forth herein. 
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88. Plaintiffs bring this Count individually and on behalf of the other members of the 

Civil Authority Breach Class. 

89. Plaintiffs’ Society Insurance policies, as well as those of the other Civil Authority 

Breach Class members, are contracts under which Society Insurance was paid premiums in 

exchange for its promise to pay Plaintiffs’ and the other Civil Authority Breach Class members’ 

losses for claims covered by the policy. 

90. Society Insurance promised to “pay for the actual loss of Business Income” 

sustained “and any Extra Expense caused by action of civil authority that prohibit access to” the 

Covered Property when a Covered Cause of Loss causes damage to property other than the 

Covered Property and the civil authority takes its action “in response to dangerous physical 

conditions.”  

91. The Closure Orders triggered the Civil Authority provision under Plaintiffs’ and 

the other members of the Civil Authority Breach Class’s Society Insurance policies. 

92. Plaintiffs and the other members of the Civil Authority Breach Class have complied 

with all applicable provisions of the Policies, and/or those provisions have been waived by Society 

Insurance or Society Insurance is estopped from asserting them, and yet Society Insurance has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

93. By denying coverage for any business losses incurred by Plaintiffs and other 

members of the Civil Authority Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Society Insurance has breached its coverage obligations under the Policies. 

94. As a result of Society Insurance’s breaches of the Policies, Plaintiffs and the other 

members of the Civil Authority Breach Class have sustained substantial damages for which 

Society Insurance is liable, in an amount to be established at trial.  
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COUNT III 
BREACH OF CONTRACT – CONTAMINATION COVERAGE 

(Claim Brought on Behalf of the Contamination Breach Class) 

95. Plaintiffs Willy McCoys (“Plaintiffs” for the purpose of this claim) repeat and 

reallege Paragraphs 1-76 as if fully set forth herein. 

96. Plaintiffs bring this Count individually and on behalf of the other members of the 

Contamination Breach Class. 

97. Plaintiffs’ Society Insurance policies, as well as those of the other Contamination 

Breach Class members, are contracts under which Society Insurance was paid premiums in 

exchange for its promise to pay Plaintiffs’ and the other Contamination Breach Class members’ 

losses for claims covered by the policy. 

98. Society Insurance promised to “pay for the actual loss of Business Income and 

Extra Expense caused by ‘Contamination’ that results in an action by a public health or other 

governmental authority that prohibits access to the described premises or production of your 

product.”  

99. Society Insurance specifically defines “Contamination” as “a defect, deficiency, 

inadequacy or dangerous condition in your products, merchandise or premises.” 

100. The Special Property Coverage Form also provides a broad definition for 

determining when a covered loss due to “Contamination” occurs, including the following: (a) 

“Contamination” that results in an action by a public health or other governmental authority that 

prohibits access to the described premises or production of your product; (b) a “Contamination 

threat”, or (c) “publicity” resulting from the discovery or suspicion of “Contamination.”  

101. COVID-19 constitutes Contamination that resulted in the Closure Orders that 

prohibits access to described premises or production of product. 
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102. Plaintiffs and the other members of the Contamination Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Society 

Insurance or Society Insurance is estopped from asserting them, and yet Society Insurance has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

103. By denying coverage for any business losses incurred by Plaintiffs and other 

members of the Contamination Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Society Insurance has breached its coverage obligations under the Policies. 

104. As a result of Society Insurance’s breaches of the Policies, Plaintiffs and the other 

members of the Contamination Breach Class have sustained substantial damages for which Society 

Insurance is liable, in an amount to be established at trial. 

COUNT IV 
BREACH OF CONTRACT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Breach Class) 

105. Plaintiffs Willy McCoys (“Plaintiffs” for the purpose of this claim) repeat and 

reallege Paragraphs 1-76 as if fully set forth herein. 

106. Plaintiffs bring this Count individually and on behalf of the other members of the 

Extra Expense Breach Class. 

107. Plaintiffs’ Society Insurance policies, as well as those of the other Extra Expense 

Breach Class members, are contracts under which Society Insurance was paid premiums in 

exchange for its promise to pay Plaintiffs and the other Extra Expense Breach Class members’ 

losses for claims covered by the policy. 

108. In the Special Property Coverage Form, Society Insurance agreed to pay necessary 

Extra Expense that its insureds incur during the “period of restoration” that the insureds would not 

have incurred if there had been no direct physical loss or damage to the Covered Property. 

Case 2:20-cv-00623-WED   Filed 04/17/20   Page 24 of 36   Document 1

Case MDL No. 2942   Document 4-20   Filed 04/21/20   Page 25 of 41



25 
 

109. “Extra Expense” means expenses “to avoid or minimize the suspension of business 

and to continue ‘operations,’” and also includes expenses “to repair or replace property.” 

110. Due to COVID-19 and the Closure Orders, Plaintiffs and the other members of the 

Extra Expense Breach Class incurred Extra Expense at Covered Property  

111. Plaintiffs and the other members of the Extra Expense Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Society 

Insurance or Society Insurance is estopped from asserting them, and yet Society Insurance has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

112. By denying coverage for any business losses incurred by Plaintiffs and the other 

members of the Extra Expense Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Society Insurance has breached its coverage obligations under the Policies. 

113. As a result of Society Insurance’s breaches of the Policies, Plaintiffs and the other 

members of the Extra Expense Breach Class have sustained substantial damages for which Society 

Insurance is liable, in an amount to be established at trial.  

COUNT V 
BREACH OF CONTRACT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Breach Class) 

114. Plaintiffs Willy McCoys (“Plaintiffs” for the purpose of this claim) repeat and 

reallege Paragraphs 1-76 as if fully set forth herein. 

115. Plaintiffs bring this Count individually and on behalf of the other members of the 

Sue and Labor Breach Class. 

116. Plaintiffs’ Society Insurance policies, as well as those of the other Sue and Labor 

Breach Class members, are contracts under which Society Insurance was paid premiums in 
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exchange for its promise to pay Plaintiffs and the other Sue and Labor Breach Class members’ 

losses for claims covered by the policy. 

117. In the Special Property Coverage Form, Society Insurance agreed to give due 

consideration in settlement of a claim to expenses incurred in taking all reasonable steps to protect 

Covered Property from further damage. 

118. In complying with the Closure Orders and otherwise suspending or limiting 

operations, Plaintiffs and other members of the Sue and Labor Breach Class incurred expenses in 

connection with reasonable steps to protect Covered Property. 

119. Plaintiffs and the other members of the Sue and Labor Breach Class have complied 

with all applicable provisions of the Policies and/or those provisions have been waived by Society 

Insurance or Society Insurance is estopped from asserting them, and yet Society Insurance has 

abrogated its insurance coverage obligations pursuant to the Policies’ clear and unambiguous 

terms. 

120. By denying coverage for any Sue and Labor expenses incurred by Plaintiffs and the 

other members of the Sue and Labor Breach Class in connection with the Closure Orders and the 

COVID-19 pandemic, Society Insurance has breached its coverage obligations under the Policies. 

121. As a result of Society Insurance’s breaches of the Policies, Plaintiffs and the other 

members of the Sue and Labor Breach Class have sustained substantial damages for which Society 

Insurance is liable, in an amount to be established at trial. 

COUNT VI 
DECLARATORY JUDGMENT – BUSINESS INCOME COVERAGE 

(Claim Brought on Behalf of the Business Income Declaratory Judgment Class) 

122. Plaintiffs Willy McCoys and Madison Sourdough (“Plaintiffs” for the purpose of 

this claim) repeat and reallege Paragraphs 1-76 as if fully set forth herein. 
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123. Plaintiffs bring this Count individually and on behalf of the other members of the 

Business Income Declaratory Judgment Class. 

124. Plaintiffs’ Society Insurance policies, as well as those of the other Business Income 

Declaratory Judgment Class members, are contracts under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Business Income Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

125. Plaintiffs and the other Business Income Declaratory Judgment Class members 

have complied with all applicable provisions of the Policies and/or those provisions have been 

waived by Society Insurance or Society Insurance is estopped from asserting them, and yet Society 

Insurance has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which 

Plaintiffs are entitled. 

126. Society Insurance has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

127. An actual case or controversy exists regarding Plaintiffs’ and the other Business 

Income Declaratory Judgment Class members’ rights and Society Insurance’s obligations under 

the Policies to reimburse Plaintiffs for the full amount of Business Income losses incurred by 

Plaintiffs and the other Business Income Declaratory Judgment Class members in connection with 

suspension of their businesses stemming from the COVID-19 pandemic. 

128. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Business Income Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs’ and the other Business Income Declaratory Judgment Class members’ 
Business Income losses incurred in connection with the Closure Orders and the 
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necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and  
 

ii. Society Insurance is obligated to pay Plaintiffs and the other Business Income 
Declaratory Judgment Class members for the full amount of the Business Income 
losses incurred and to be incurred in connection with the Closure Orders during the 
period of restoration and the necessary interruption of their businesses stemming 
from the COVID-19 pandemic. 

 
COUNT VII 

DECLARATORY JUDGMENT – CIVIL AUTHORITY COVERAGE 
(Claim Brought on Behalf of the Civil Authority Declaratory Judgment Class) 

129. Plaintiffs Willy McCoys and Madison Sourdough (“Plaintiffs” for the purpose of 

this claim) repeat and reallege Paragraphs 1-76 as if fully set forth herein. 

130. Plaintiffs bring this Count individually and on behalf of the other members of the 

Civil Authority Declaratory Judgment Class. 

131. Plaintiffs’ Society Insurance policies, as well as those of the other Civil Authority 

Declaratory Judgment Class members, are contracts under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Civil Authority Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

132. Plaintiffs and the other Civil Authority Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Society Insurance or Society Insurance is estopped from asserting them, and yet Society 

Insurance has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which 

Plaintiffs are entitled. 

133. Society Insurance has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 
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134. An actual case or controversy exists regarding Plaintiffs’ and the other Civil 

Authority Declaratory Judgment Class members’ rights and Society Insurance’s obligations under 

the Policies to reimburse Plaintiffs and the other Civil Authority Declaratory Judgment Class 

members for the full amount of covered Civil Authority losses incurred by Plaintiffs and the other 

Civil Authority Declaratory Judgment Class members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

135. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Civil Authority Declaratory 

Judgment Class members seek a declaratory judgment from this 

Court declaring the following: 

i. Plaintiffs’ and the other Civil Authority Declaratory Judgment Class members’ 
Civil Authority losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 
 

ii. Society Insurance is obligated to pay Plaintiffs and the other Civil Authority 
Declaratory Judgment Class members the full amount of the Civil Authority losses 
incurred and to be incurred in connection with the covered losses related to the 
Closure Orders and the necessary interruption of their businesses stemming from 
the COVID-19 pandemic 

 
COUNT VIII 

DECLARATORY JUDGMENT – CONTAMINTION COVERAGE 
(Claim Brought on Behalf of the Contamination Declaratory Judgment Class) 

136. Plaintiffs Willy McCoys and Madison Sourdough (“Plaintiffs” for the purpose of 

this claim) repeat and reallege Paragraphs 1-76 as if fully set forth herein. 

137. Plaintiffs bring this Count individually and on behalf of the other members of the 

Contamination Declaratory Judgment Class. 

138. Plaintiffs’ Society Insurance policies, as well as those of the other Contamination 

Declaratory Judgment Class members, are contracts under which Society Insurance was paid 

Case 2:20-cv-00623-WED   Filed 04/17/20   Page 29 of 36   Document 1

Case MDL No. 2942   Document 4-20   Filed 04/21/20   Page 30 of 41



30 
 

premiums in exchange for its promise to pay Plaintiffs and the other Contamination Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

139. Plaintiffs and the other Contamination Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Society Insurance or Society Insurance is estopped from asserting them, and yet Society 

Insurance has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which 

Plaintiffs are entitled.  

140. Society Insurance has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

141. An actual case or controversy exists regarding Plaintiffs’ and the other 

Contamination Declaratory Judgment Class members’ rights and Society Insurance’s obligations 

under the Policies to reimburse Plaintiffs and the other Contamination Declaratory Judgment Class 

members for the full amount of covered Contamination losses incurred by Plaintiffs and the other 

Contamination Declaratory Judgment Class members in connection with Closure Orders and the 

necessary interruption of their businesses stemming from the COVID-19 pandemic. 

142. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Contamination Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs’ and the other Contamination Declaratory Judgment Class members’ 
covered Contamination losses incurred in connection with the Closure Orders and 
the necessary interruption of their businesses stemming from the COVID-19 
pandemic are insured losses under their Policies; and 
 

ii. Society Insurance is obligated to pay Plaintiffs and the other Contamination 
Declaratory Judgment Class members the full amount of the covered 
Contamination losses incurred and to be incurred in connection with the Closure 
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Orders and the necessary interruption of their businesses stemming from the 
COVID-19 pandemic. 

 
COUNT IX 

DECLARATORY JUDGMENT – EXTRA EXPENSE COVERAGE 
(Claim Brought on Behalf of the Extra Expense Declaratory Judgment Class) 

143. Plaintiffs Willy McCoys and Madison Sourdough (“Plaintiffs” for the purpose of 

this claim) repeat and reallege Paragraphs 1-76 as if fully set forth herein. 

144. Plaintiffs bring this Count individually and on behalf of the other members of the 

Extra Expense Declaratory Judgment Class. 

145. Plaintiffs’ Society Insurance policies, as well as those of the other Extra Expense 

Declaratory Judgment Class members, are contracts under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Extra Expense Declaratory 

Judgment Class members’ losses for claims covered by the Policy. 

146. Plaintiffs and the other Extra Expense Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Society Insurance or Society Insurance is estopped from asserting them, and yet Society 

Insurance has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which 

Plaintiffs are entitled.  

147. Society Insurance has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

148. An actual case or controversy exists regarding Plaintiffs’ and the other Extra 

Expense Declaratory Judgment Class members’ rights and Society Insurance’s obligations under 

the Policies to reimburse Plaintiffs and the other Extra Expense Declaratory Judgment Class 
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members for the full amount of Extra Expense losses incurred by Plaintiffs in connection with 

Closure Orders and the necessary interruption of their businesses stemming from the COVID-19 

pandemic. 

149. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Extra Expense Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs’ and the other Extra Expense Declaratory Judgment Class members’ 
Extra Expense losses incurred in connection with the Closure Orders and the 
necessary interruption of their businesses stemming from the COVID-19 pandemic 
are insured losses under their Policies; and 

 
ii. Society Insurance is obligated to pay Plaintiffs and the other Extra Expense 

Declaratory Judgment Class members for the full amount of the Extra Expense 
losses incurred and to be incurred in connection with the covered losses related to 
the Closure Orders during the period of restoration and the necessary interruption 
of their businesses stemming from the COVID-19 pandemic.  

 
COUNT X 

DECLARATORY JUDGMENT – SUE AND LABOR COVERAGE 
(Claim Brought on Behalf of the Sue and Labor Declaratory Judgment Class) 

150. Plaintiffs Willy McCoys and Madison Sourdough (“Plaintiffs” for the purpose of 

this claim) repeat and reallege Paragraphs 1-76 as if fully set forth herein. 

151. Plaintiffs bring this Count individually and on behalf of the other members of the 

Sue and Labor Declaratory Judgment Class. 

152. Plaintiffs’ Society Insurance policies, as well as those of the other Sue and Labor 

Declaratory Judgment Class members, are contracts under which Society Insurance was paid 

premiums in exchange for its promise to pay Plaintiffs and the other Sue and Labor Declaratory 

Judgment Class members’ reasonably incurred expenses to protect Covered Property. 

153. Plaintiffs and the other Sue and Labor Declaratory Judgment Class members have 

complied with all applicable provisions of the Policies and/or those provisions have been waived 

by Society Insurance or Society Insurance is estopped from asserting them, and yet Society 
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Insurance has abrogated its insurance coverage obligations pursuant to the Policies’ clear and 

unambiguous terms and has wrongfully and illegally refused to provide coverage to which 

Plaintiffs are entitled. 

154. Society Insurance has denied claims related to COVID-19 on a uniform and class 

wide basis, without individual bases or investigations, such that the Court can render declaratory 

judgment irrespective of whether members of the Class have filed a claim. 

155. An actual case or controversy exists regarding Plaintiffs’ and the other Sue and 

Labor Declaratory Judgment Class members’ rights and Society Insurance’s obligations under the 

Policies to reimburse Plaintiffs and the other Sue and Labor Declaratory Judgment Class members 

for the full amount Plaintiffs and the other members of the Sue and Labor Declaratory Judgment 

Class reasonably incurred to protect Covered Property from further damage by COVID-19. 

156. Pursuant to 28 U.S.C. § 2201, Plaintiffs and the other Sue and Labor Declaratory 

Judgment Class members seek a declaratory judgment from this Court declaring the following: 

i. Plaintiffs’ and the other Sue and Labor Declaratory Judgment Class members 
reasonably incurred expenses to protect Covered Property from further damage by 
COVID-19 are insured losses under their Policies; and 

 
ii. Society Insurance is obligated to pay Plaintiffs and the other Sue and Labor 

Declaratory Judgment Class members for the full amount of the expenses they 
reasonably incurred to protect Covered Property from further damage by COVID-
19. 

 
VII. REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs, individually and on behalf of the other Class members, 

respectfully requests that the Court enter judgment in their favor and against Defendant as follows: 

a. Entering an order certifying the proposed nationwide Classes, as requested herein, 

designating Plaintiffs as Class representatives, and appointing Plaintiffs’ undersigned attorneys as 

Counsel for the Classes;  
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b. Entering judgment on Counts I-V in favor of Plaintiffs Willy McCoys and the 

members of the Business Income Breach Class, the Civil Authority Breach Class, the 

Contamination Breach Class, the Extra Expense Breach Class, and the Sue and Labor Breach 

Class; and awarding damages for breach of contract in an amount to be determined at trial; 

c. Entering declaratory judgments on Counts VI-X in favor of Plaintiffs and the 

members of the Business Income Declaratory Judgment Class, the Civil Authority Declaratory 

Judgment Class, the Contamination Declaratory Judgment Class, the Extra Expense Declaratory 

Judgment Class, and the Sue and Labor Declaratory Judgment Class as follows; 

i. Business Income, Civil Authority, Contamination, Extra Expense, and Sue and 
Labor losses incurred in connection with the Closure Orders and the necessary 
interruption of their businesses stemming from the COVID-19 pandemic are 
insured losses under their Policies; and 
 

ii. Society Insurance is obligated to pay for the full amount of the Business 
Income, Civil Authority, Contamination, Extra Expense, and Sue and Labor 
losses incurred and to be incurred related to COVID-19, the Closure Orders and 
the necessary interruption of their businesses stemming from the COVID-19 
pandemic;  

 
d. Ordering Defendant to pay both pre- and post-judgment interest on any amounts 

awarded; 

e. Ordering Defendant to pay attorneys’ fees and costs of suit; and 

f. Ordering such other and further relief as may be just and proper. 

VIII. JURY DEMAND 

Plaintiffs hereby demand a trial by jury on all claims so triable.  

 

 

 

 

Case 2:20-cv-00623-WED   Filed 04/17/20   Page 34 of 36   Document 1

Case MDL No. 2942   Document 4-20   Filed 04/21/20   Page 35 of 41



35 
 

Dated:  April 17, 2020    Respectfully submitted, 
 

/s/ Timothy W. Burns    
Timothy W. Burns 
State Bar No. 1068086 
Jeff J. Bowen  
State Bar No. 1074862 
Jesse J. Bair 
State Bar No. 1083779 
Freya K. Bowen 
State Bar No. 1066820 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin 53703 
Telephone: 608-286-2302 
tburns@bbblawllp.com 
jbowen@bbblawllp.com 
jbair@bbblawllp.com 
fbowen@bbblawllp.com 
 
Adam J. Levitt* 
Daniel R. Ferri* 
Mark Hamill* 
DICELLO LEVITT GUTZLER LLC 
Ten North Dearborn Street, Sixth Floor 
Chicago, Illinois  60602 
Telephone:  312-214-7900 

       alevitt@dicellolevitt.com 
       dferri@dicellolevitt.com 
       mhamill@dicellolevitt.com 
 

Mark A. DiCello*  
Kenneth P. Abbarno*  

       Mark Abramowitz* 
       DICELLO LEVITT GUTZLER LLC 
       7556 Mentor Avenue 
       Mentor, Ohio  44060 
       Telephone:  440-953-8888 

madicello@dicellolevitt.com 
kabbarno@dicellolevitt.com 

       mabramowitz@dicellolevitt.com 
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       Mark Lanier* 
Alex Brown* 

       THE LANIER LAW FIRM PC 
       10940 West Sam Houston Parkway North 
       Suite 100 
       Houston, Texas  77064 
       Telephone:  713-659-5200 
       WML@lanierlawfirm.com 

alex.brown@lanierlawfirm.com 
 

Bryan L. Bleichner* 
Jeffrey D. Bores* 
Christopher P. Renz* 
Gary K. Luloff* 
CHESTNUT CAMBRONNE PA 
100 Washington Avenue South, Suite 1700 
Minneapolis, Minnesota  55401 
Telephone:  612-339-7300 
bbleichner@chestnutcambronne.com 
jbores@chestnutcambronne.com 
crenz@chestnutcambronne.com 
gluloff@chestnutcambronne.com 
 
Douglas Daniels* 
DANIELS & TREDENNICK 
6363 Woodway, Suite 700 
Houston, Texas  77057 
Telephone:  713-917-0024 
douglas.daniels@dtlawyers.com 
 
 
Counsel for Plaintiffs 
and the Proposed Classes 

 
 
* Applications for admission pro hac vice to be filed 
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Query Reports Utilities Help Log Out

ATTYOPEN

United States District Court
Eastern District of Wisconsin (Milwaukee)

CIVIL DOCKET FOR CASE #: 2:20-cv-00623-WED

Rising Dough Inc et al vs Society Insurance
Assigned to: Magistrate Judge William E Duffin
Cause: 28:1332 Diversity-Insurance Contract

Date Filed: 04/17/2020
Jury Demand: Plaintiff
Nature of Suit: 110 Insurance
Jurisdiction: Diversity

Plaintiff

Rising Dough Inc 
doing business as
Madison Sourdough

represented by Freya K Bowen 
Burns Bowen Bair LLP 
1 SPinckney St - Ste 930 
Ste 930 
Madison, WI 53703 
608-286-2037 
Email: fbowen@bbblawllp.com 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
Burns Bowen Bair LLP 
1 S Pinckney St - Ste 930 
Madison, WI 53703 
608-286-2391 
Email: jbowen@bbblawllp.com 
ATTORNEY TO BE NOTICED

Jesse J Bair 
Burns Bowen Bair LLP 
1 S Pinckney Street - Ste 930 
Madison, WI 53703 
608-393-2524 
Email: jbair@bbblawllp.com 
ATTORNEY TO BE NOTICED

Timothy W Burns 
Burns Bowen Bair LLP 
1 S Pinckney St - Ste 930 
Madison, WI 53703 
608-286-2808 
Email: tburns@bbblawllp.com 
ATTORNEY TO BE NOTICED
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Plaintiff

Willy McCoys of Albertville LLC represented by Freya K Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jesse J Bair 
(See above for address) 
ATTORNEY TO BE NOTICED

Timothy W Burns 
(See above for address) 
ATTORNEY TO BE NOTICED

Plaintiff

Willy McCoys of Andover LLC represented by Freya K Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jesse J Bair 
(See above for address) 
ATTORNEY TO BE NOTICED

Timothy W Burns 
(See above for address) 
ATTORNEY TO BE NOTICED

Plaintiff

Willy McCoys of Chaska LLC represented by Freya K Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jesse J Bair 
(See above for address) 
ATTORNEY TO BE NOTICED

Timothy W Burns 

Case MDL No. 2942   Document 4-20   Filed 04/21/20   Page 39 of 41



4/20/2020 Eastern District of Wisconsin - Live

https://ecf.wied.uscourts.gov/cgi-bin/DktRpt.pl?823798170006451-L_1_0-1 3/4

(See above for address) 
ATTORNEY TO BE NOTICED

Plaintiff

Willy McCoys of Shakopee LLC 
doing business as
McCoys Copper Pint

represented by Freya K Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jesse J Bair 
(See above for address) 
ATTORNEY TO BE NOTICED

Timothy W Burns 
(See above for address) 
ATTORNEY TO BE NOTICED

Plaintiff

Whiskey Jacks of Ramsey LLC 
doing business as
Willy McCoys Ramsey

represented by Freya K Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jeff J Bowen 
(See above for address) 
ATTORNEY TO BE NOTICED

Jesse J Bair 
(See above for address) 
ATTORNEY TO BE NOTICED

Timothy W Burns 
(See above for address) 
ATTORNEY TO BE NOTICED

V.

Defendant

Society Insurance

Date Filed # Docket Text

04/17/2020 1 COMPLAINT with Jury Demand; against Society Insurance by Willy McCoys of Shakopee
LLC, Whiskey Jacks of Ramsey LLC, Willy McCoys of Andover LLC, Rising Dough Inc., Willy
McCoys of Albertville LLC, Willy McCoys of Chaska LLC, Society Insurance. (Attachments: # 1
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Exhibit A: Madison Sourdough policy, # 2 Exhibit B: Willy McCoys Albertville policy, # 3 Exhibit
C: Willy McCoys Andover policy, # 4 Exhibit D: Willy McCoys Chaska policy, # 5 Exhibit E:
Willy McCoys Shakopee policy, # 6 Exhibit F: Willy McCoys Ramsey policy, # 7 Civil Cover
Sheet, # 8 Summons)(Burns, Timothy)

04/17/2020  NOTICE Regarding assignment of this matter to Magistrate Judge William E Duffin
;Consent/refusal forms for Magistrate Judge Duffin to be filed within 21 days;the consent/refusal
form is available on our website ;pursuant to Civil Local Rule 7.1 a disclosure statement is to be
filed upon the first filing of any paper and should be filed now if not already filed (jcl)

04/17/2020 2 DISCLOSURE Statement by Rising Dough Inc., Whiskey Jacks of Ramsey LLC, Willy McCoys
of Albertville LLC, Willy McCoys of Andover LLC, Willy McCoys of Chaska LLC, Willy
McCoys of Shakopee LLC. (Burns, Timothy)

04/17/2020 3 NOTICE of Appearance by Jesse J Bair on behalf of All Plaintiffs. Attorney(s) appearing: Jesse J.
Bair (Bair, Jesse)

04/17/2020 4 NOTICE of Appearance by Jeff J Bowen on behalf of All Plaintiffs. Attorney(s) appearing: Jeff J.
Bowen (Bowen, Jeff)

04/20/2020  Case Opening Modification(s); The following modification have been made to your case entry: The
attached summons was not prepared using the version found on our website - please follow the
instructions and resubmit the summons using the event Request for Issuance of Summons which is
found under the heading other documents. ; Please refer to the attorney case opening instructions,
the summons instructions and the party name guidelines found in the user manual for further
guidance (mlm)

04/20/2020 5 REQUEST for Issuance of Summons by All Plaintiffs (Burns, Timothy)

04/20/2020 6 NOTICE of Appearance by Freya K Bowen on behalf of All Plaintiffs. Attorney(s) appearing:
Freya K. Bowen (Bowen, Freya)

04/20/2020  Summons Issued as to Society Insurance. (mlm)
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