
	 1	

NOT FOR PUBLICATION 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
LUIS A. RODRIGUEZ, 
 
 Plaintiff, 
 

v. 
 
UNITED PROPERTY AND CASUALTY 
INSURANCE COMPANY et al., 
 
 Defendants. 

           
          
 
  Civ. No. 18-16939 
    
  OPINION 
   
 

 
THOMPSON, U.S.D.J. 

INTRODUCTION 

This matter comes before the Court on the Cross-Motions for Summary Judgment filed 

by Plaintiff Luis A. Rodriguez (“Plaintiff”) (ECF No. 34) and Defendant United Property and 

Casualty Insurance Company (“UPC”) (ECF No. 35). Both parties have filed Oppositions. (ECF 

Nos. 38, 39.) The Court has decided this matter based upon the written submissions of the parties 

and oral argument held on April 21, 2020. For the reasons stated herein, Plaintiff’s Motion for 

Summary Judgment is denied and Defendant UPC’s Motion for Summary Judgment is granted.  

BACKGROUND 

 On March 3, 2017, Plaintiff purchased a single-family home at 131 Raritan Avenue, 

Keansburg, NJ (the “Premises”). (Pl.’s Mot. at 4, ECF No. 34-1.) That same day, Plaintiff 

executed a mortgage in the amount of $171,830.00, securing a note in favor of Mortgage 

Electronic Registration Systems, Inc. as nominee for Defendant Pacific Union Financial, LLC 

(“Pacific Union”). (Pacific Union Answer at 3, ECF No. 13.) As a condition for the issuance of 

the mortgage, Plaintiff obtained a homeowner’s insurance policy from Defendant UPC (the 
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“Policy”). (Pl.’s Mot. at 4.) The Policy was effective from March 3, 2017 to March 3, 2018. 

(Policy at 21, Def.’s Ex. C, ECF No. 35-2.)1 Defendant Pacific Union was listed as an 

“Additional Interest” on the Policy. (Id.) On February 1, 2018, Defendant Pacific Union 

transferred the mortgage loan to Defendant Freedom Mortgage Corporation (“Freedom”). 

(Pacific Union Answer at 4; Freedom Answer at 9, ECF No. 11.)  

 Plaintiff testified that he initially intended to move into the Premises with his family, but 

did not immediately do so in order to make some minor improvements to the home. (Pl.’s Dep. 

14:9–15, 16:21–17:9, Def.’s Ex. A, ECF No. 39-2.) On April 5, 2017, Plaintiff was suspended 

from his employment and believed he could no longer meet the mortgage payments. (Pl.’s Dep. 

15:14–16:18.) Plaintiff then obtained a tenant, Beatriz Soto, with a lease beginning on May 1, 

2017. (Lease Agreement at 2, Def.’s Ex. E, ECF No. 35-2.) On September 12, 2017, a fire 

occurred on the Premises and Plaintiff filed a claim with Defendant UPC under the Policy. (Pl.’s 

Mot. at 4.) On October 5, 2017, a claims representative on behalf of Defendant UPC denied 

Plaintiff’s claims because the property was “tenant-occupied” and the Policy only covered 

owner-occupied properties. (Denial Letter at 1–2, Def.’s Ex. D, ECF No. 35-2.) On January 16, 

2018, Defendant UPC issued a Notice of Nonrenewal, which notified Plaintiff that the Policy 

would not be renewed after March 3, 2018 due to a “substantial change in risk” based on 

“change in occupancy/ownership.” (Notice of Nonrenewal at 117, Def.’s Ex. F, ECF No. 35-2.)2    

Plaintiff originally filed his claims against Defendant UPC in the Superior Court of New 

Jersey, Monmouth County on October 31, 2018. (Notice of Removal ¶ 1, ECF No. 1.) On 

December 7, 2018, Defendant UPC removed the action to this Court based on diversity 

																																																								
1 The page numbers to which the Court refers when citing this document are the CM/ECF page 
numbers.  
2	The page numbers to which the Court refers when citing this document are the CM/ECF page 
numbers.	
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jurisdiction under 28 U.S.C. § 1332. (Id. ¶¶ 1, 3–7.) On April 29, 2019, Plaintiff filed an 

Amended Complaint joining Pacific Union, Freedom, and John Doe 1–100 (“Doe Defendants”) 

as Defendants in this action. (ECF No. 7.) The Amended Complaint alleges five counts: (1) 

breach of contract against Defendant UPC for failure to provide coverage under the Policy (Am. 

Compl. at 1–2, ECF No. 7); (2) bad faith against Defendant UPC (id. at 2–3); (3) breach of 

contract against Defendant UPC for failure to pay Defendant Pacific Union and/or Defendant 

Freedom under the Policy (id. at 4–5); (4) a determination of the rights and obligations of 

Defendant UPC to Defendants Pacific Union and Freedom under the Uniform Declaratory 

Judgment Act, 28 U.S.C. § 2201 (id. at 5–6); and (5) claims against Doe Defendants (id. at 6).  

On July 18, 2019, the Court ordered that “the bad faith claim . . . is hereby severed from 

the claims seeking declaratory relief” and that “any discovery concerning the bad faith claim is 

hereby held in abeyance until the conclusion of the claims for declaratory relief.” (Severance 

Order at 1–2, ECF No. 18.) On August 14, 2019, Plaintiff voluntarily dismissed all claims 

against Defendant Pacific Union. (ECF No. 23.) On February 20, 2020, Plaintiff filed a Motion 

for Summary Judgment. (ECF No. 34.) On February 21, 2020, Defendant UPC also filed a 

Motion for Summary Judgment. (ECF No. 35.) Both Plaintiff and Defendant UPC filed 

Oppositions (ECF Nos. 38, 39), and Defendant UPC filed a Reply (ECF No. 41). On March 2, 

2020, Defendant Freedom filed a Limited Objection to Plaintiff’s Motion for Summary 

Judgment. (ECF No. 40.)3 The Cross-Motions for Summary Judgment are now before the Court. 

 

 

																																																								
3 Defendant Freedom’s Limited Objection does not address the facts asserted by either party, but 
rather argues that “the proposed order tendered by Plaintiff improperly provides that he be 
granted an undefined ‘judgment’ against all defendants,” despite failing to state a claim against 
Defendant Freedom. (Def. Freedom Objection at 1–3, ECF No. 40.)   
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LEGAL STANDARD 

Summary judgment shall be granted if “the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). A dispute is “genuine” if it could lead 

a “reasonable jury [to] return a verdict for the nonmoving party.” Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986). A fact is “material” if it will “affect the outcome of the suit under 

the governing law.” Id. When deciding the existence of a genuine dispute of material fact, a 

court’s role is not to weigh the evidence; all reasonable “inferences, doubts, and issues of 

credibility should be resolved against the moving party.” Meyer v. Riegel Prods. Corp., 720 F.2d 

303, 307 n.2 (3d Cir. 1983). Consequently, “[s]ummary judgment is precluded if a disputed fact 

exists which might affect the outcome of the suit under the controlling substantive law.” Josey v. 

John R. Hollingsworth Corp., 996 F.2d 632, 637 (3d Cir. 1993) (citing Anderson, 477 U.S. at 

248). 

In resolving a motion for summary judgment, a district court considers the facts drawn 

from “the pleadings, the discovery and disclosure materials, and any affidavits.” Curley v. Klem, 

298 F.3d 271, 276–77 (3d Cir. 2002) (internal quotations omitted). The court must determine 

“whether the evidence presents a sufficient disagreement to require submission to a jury or 

whether it is so one-sided that one party must prevail as a matter of law.” Anderson, 477 U.S. at 

251–52. The Court must grant summary judgment against any party “who fails to make a 

showing sufficient to establish the existence of an element essential to that party’s case, and on 

which that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 322. 
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DISCUSSION 

I. Statement of Material Facts  

Pursuant to Local Civil Rule 56.1(a), “[a] motion for summary judgment unaccompanied 

by a statement of material facts not in dispute shall be dismissed.” Plaintiff failed to attach a 

statement of material facts to his Motion for Summary Judgment. Therefore, Plaintiff’s Motion 

for Summary Judgment (ECF No. 34) is dismissed. Additionally, Plaintiff failed to respond to 

Defendant UPC’s Statement of Undisputed Material Facts (“SUMF”) (ECF No. 35-1). An 

opponent of a motion for summary judgment must file “a responsive statement of material facts, 

addressing each paragraph of the movants’ statement.” Local Civ. R. 56.1(a). “[A]ny material 

fact not disputed shall be deemed undisputed for purposes of the summary judgment motion.” Id. 

Accordingly, the Court will consider the facts stated in Defendant UPC’s SUMF as undisputed. 

These facts include that (i) the Premises were tenant-occupied at the time of the loss (SUMF ¶¶ 

5–7, ECF No. 35-1); (ii) Plaintiff had leased the Premises to Ms. Soto from May 1, 2017 through 

April 30, 2018 (id. ¶ 8); (iii) Plaintiff never lived on the Premises (id. ¶ 9); and (iv) the Policy 

provided coverage only to owner-occupied premises (id. ¶ 14). 

II. Breach of Contract Claim (Count One) 

Count One of the Amended Complaint alleges that Defendant UPC breached the 

insurance contract by refusing to cover Plaintiff’s loss from the fire. (Am. Compl. at 1–2.) 

Defendant UPC argues that, under the plain language of the Policy, Plaintiff’s claim was 

properly denied because the Policy only applied to owner-occupied premises, and Plaintiff has 

admitted that the Premises were not owner-occupied at the time of the fire. (Def.’s Mot. at 5–8, 

ECF No. 35.) The New Jersey Supreme Court has ruled that “[w]hen interpreting an insurance 

policy, courts should give the policy’s words ‘their plain, ordinary meaning.’” President v. 
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Jenkins, 853 A.2d 247, 254 (N.J. 2004) (quoting Zacarias v. Allstate Ins. Co., 775 A.2d 1262, 

1264 (N.J. 2001)). If the policy terms are clear, courts should interpret the policy as written; 

where the language is ambiguous, courts often construe the policy in the insured’s favor. Id. 

(citing Doto v. Russo, 659 A.2d 1371, 1376–77 (N.J. 1995)). The Policy at issue states that it 

applies to “residence premises,” which are defined as: 

a. The one-family dwelling where you reside;  
b. The two-, three- or four-family dwelling where you reside in at least one of the 

family units; or   
c. That part of any other building where you reside; and which is shown as the 

“residence premises” in the Declarations. 
 
(Policy at 26.) The Policy defines “you” to mean the “named insured.” (Policy at 25.) Therefore, 

the Policy unambiguously states that it only applies to premises where the insured resides. In his 

Answers to Interrogatories and Deposition, Plaintiff admits that the Premises were tenant-

occupied at the time of the fire. (Answers to Interrogs. ¶¶ 15–16, Def.’s Ex. B, ECF No. 35-2; 

Pl’s Dep. at 47:9–19.) Because it is undisputed that Plaintiff had never resided on the premises, 

Plaintiff’s claim was not covered under the plain language of the Policy. Accordingly, UPC did 

not breach the contract in denying coverage to Plaintiff’s claim. 

 Plaintiff argues that, under the theory of equitable estoppel, Defendant UPC waived its 

right to deny Plaintiff’s claim. (Pl.’s Opp’n at 2–3, ECF No. 38.) Plaintiff asserts that, when an 

insurance company learns of a material breach of the contract, it can either keep the premium 

and affirm the contract or rescind the contract and return the premium. (Id. at 3.) Under 

Plaintiff’s logic, because Defendant UPC retained the premium for the Policy after learning that 

the Premises were tenant-occupied, Defendant UPC must afford coverage to Plaintiff’s claim. 

Plaintiff cites Merchants Indemnity Corp. v. Eggleston, 179 A.2d 505 (N.J. 1962), in which the 

New Jersey Supreme Court held that an insurance company had waived its right to deny 
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coverage where it had known of fraud in the inception of the contract but had not rescinded the 

contract. Id. at 513–14. Eggleston is distinguishable, however, because the insurer in Eggleston 

had known of the insured’s fraud for months before the accident in question and had continued to 

reaffirm the contract during that period. Id. at 514. In contrast, Defendant UPC was unaware that 

the Premises were tenant-occupied until after the fire, at which time it issued the Denial Letter. 

Furthermore, there was no fraud in the inception of the contract in the present action because 

Plaintiff testified that he did not plan to rent out the Premises until after the Policy was issued. 

(Pl.’s Dep. 14:9–15, 15:12–20.) The fact that Defendant UPC allowed the Policy to continue 

through its expiration date after the loss, rather than immediately cancel the Policy, has no 

bearing on whether Plaintiff’s claim should have been covered. For these reasons, Plaintiff’s 

equitable estoppel argument fails, and the Court grants summary judgment in favor of Defendant 

UPC as to Count One of the Amended Complaint.   

III. Bad Faith Claim (Count Two) 

Count Two of the Amended Complaint alleges bad faith by Defendant UPC. (Am. 

Compl. at 2–3.)4 Defendant UPC argues that Plaintiff cannot succeed on the bad faith claim 

because there was a reasonable basis for the denial of Plaintiff’s claim. (Def.’s Mot. at 11–12.) 

Meanwhile, Plaintiff asserts that a ruling on the bad faith claim at this stage would be premature 

because, pursuant to the Severance Order, “[a]bsolutely no discovery has been taken concerning 

[the bad faith] claim.” (Pl.’s Opp’n at 1.) Although the Court recognizes that the parties have not 

																																																								
4 Plaintiff does not fully articulate what acts by Defendant UPC constituted bad faith. The 
Complaint first states that the denial of coverage was made in bad faith because there was no 
“just cause” or “fairly debatable reason” for the denial. (Am. Compl. at 2.) Plaintiff then cites a 
number of New Jersey statutes that Defendant UPC allegedly violated, including N.J. Stat. Ann. 
§ 17B:30-13.1, which encompasses unfair claim settlement practices. (Id.) At oral argument, 
Plaintiff raised for the first time the allegation that Defendant UPC acted in bad faith by failing 
to notify the mortgagee that UPC had denied Plaintiff’s claim. 
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undergone discovery regarding bad faith on the part of Defendant UPC, the current facts are 

sufficient to find that Plaintiff cannot succeed on this claim.  

Under New Jersey law, an insurance company owes a duty of good faith and fair dealing 

in processing claims by the insured. Pickett v. Lloyd’s, 621 A.2d 445, 450 (N.J. 1993). To 

succeed on a claim for bad faith, “a plaintiff must show the absence of a reasonable basis for 

denying benefits of the policy and the defendant’s knowledge or reckless disregard of the lack of 

a reasonable basis in denying the claim.” Id. at 453. Under that rule, “[a] plaintiff can only 

succeed on a bad faith claim against his insurer if he can establish that he would be entitled to 

summary judgment on the underlying claim—that there are no factual issues over whether the 

plaintiff is entitled to insurance coverage under his policy.” Product Source Int’l, LLC v. 

Foremost Signature Ins. Co., 195 F. Supp. 3d 660, 666 (D.N.J. 2016) (internal citations omitted). 

The Court has found that Defendant UPC had a reasonable basis for denying coverage to 

Plaintiff, namely that the Premises were tenant-occupied in violation of the Policy. See supra 

Section II. Because UPC had a reasonable basis for denial of coverage— and therefore Plaintiff 

cannot succeed on his underlying claim, the claim for bad faith cannot stand. Accordingly, the 

Court grants summary judgment in favor of Defendant UPC on Count Two of the Amended 

Complaint.    

IV. Claims on Behalf of Mortgagee (Counts Three and Four) 

Plaintiff asserts a breach of contract claim against Defendant UPC on behalf of 

Defendant Freedom for Defendant UPC’s alleged failure to pay Defendant Freedom pursuant to 

the Policy’s “Mortgage Clause.” (Am. Compl. at 4–5.) Plaintiff argues that it has been damaged 

by Defendant UPC’s failure to pay Defendant Freedom because Plaintiff has been forced to pay 

for both the repairs to the Premises and the mortgage payments. (Id.) Defendant UPC responds 
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that Plaintiff has no standing to bring a claim on behalf of Defendant Freedom because only the 

mortgagees, Defendants Pacific Union and Freedom, were entitled to file a claim under the 

Mortgage Clause. (Def.’s Mot. at 13.)  

Under the Policy’s “Mortgage Clause,” the denial of an insured’s claim does not apply to 

“a valid claim of the mortgagee.” (Policy at 40.) To make a valid claim, the mortgagee must (a) 

“notify [the insurer] of any change in ownership, occupancy or substantial change in risk of 

which the mortgagee is aware”; (b) have paid a premium under the policy that the insured failed 

to pay; and (c) must submit a “signed, sworn statement of loss within 60 days after receiving 

notice from [the insurer]” of the insured’s failure to pay the premium. (Id.) The Mortgage Clause 

clearly states that a claim must be made by the mortgagee, and Plaintiff does not allege that 

Defendants Pacific Union or Freedom ever took any steps in pursuit of such a claim. 

Furthermore, even if the mortgagee had pursued a claim, Plaintiff does not explain how that 

claim could have succeeded, considering that Plaintiff never failed to pay the premium under the 

policy, and Defendant Freedom never made any premium payments on Plaintiff’s behalf. 

Therefore, Plaintiff’s claims on behalf of Defendant Freedom must fail under the plain language 

of the Policy. Accordingly, the Court grants summary judgment in favor of Defendants UPC and 

Freedom with respect to Counts Three and Four of the Amended Complaint.  

V. Claims Against Doe Defendants (Count Five) 

Count Five of the Amended Complaint alleges that Doe Defendants “are individuals, 

partnerships, corporations or other entities responsible for, and guilty of, the same acts as alleged 

against the Defendant, UPC.” (Am. Compl. at 6.) Although Defendant UPC does not address 

Count Five in its Motion for Summary Judgment, the Court notes that Plaintiff is obligated to 

amend the Complaint to substitute the name of the real party “as soon as the identity is known or 
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reasonably should have been known or, in any event, before the close of discovery.” Rodriguez 

v. City of Passaic, 730 F. Supp. 1314, 1319 n.7 (D.N.J. 1990). “If reasonable discovery does not 

unveil the proper identities, however, the John Doe defendants must be dismissed” under Rule 21 

of the Federal Rules of Civil Procedure. Blakeslee v. Clinton Cty., 336 F. App’x 248, 250 (3d 

Cir. 2009) (internal citation omitted); see also Fed. R. Civ. P. 21 (“On motion or on its own, the 

court may at any time, on just terms, add or drop a party.”). The parties have concluded factual 

discovery on all of Plaintiff’s claims except for Count Two. (See Scheduling Order, ECF No. 19; 

Text Order, ECF No. 25 (extending factual discovery until January 31, 2020).) Plaintiff does not 

give any further indication as to the identities of the Doe Defendants or what specific acts they 

have taken to cause injury to Plaintiff. Because Plaintiff has failed to identify the Doe 

Defendants after reasonable discovery, the Court will dismiss Doe Defendants under Rule 21 of 

the Federal Rules of Civil Procedure.5  

CONCLUSION 

 For the foregoing reasons, Plaintiff’s Motion for Summary Judgment (ECF No. 34) is 

dismissed, Defendant UPC’s Motion for Summary Judgment (ECF No. 35) is granted, and Count 

Five against Doe Defendants (Am. Compl. at 6) is dismissed. An appropriate Order will follow.  

 
 
Date: April 29, 2020_        /s/ Anne E. Thomson_________ 

ANNE E. THOMPSON, U.S.D.J. 
 
 

																																																								
5 The Court also notes that Count Five alleges that Doe Defendants committed the same acts at 
Defendant UPC. Since the Court has determined that Defendant UPC did not breach the contract, 
it follows that Doe Defendants likely cannot be found liable for those same acts.  
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